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Headnote

Constitutional Law --- Amendment of Constitution of Canada

Constitutional law — Status and constitution of Parliament — Amendment of constitution — Agreement of provinces not
legally required to amend constitution — Unconstitutional in conventional sense to request amendment which would change
provincial legislative powers without obtaining provincial consent.

References were made to the Manitoba Court of Appeal, the Newfoundland Court of Appeal, and the Quebec Court of
Appeal by the respective governments of those three provinces. The questions posed in the Manitoba reference were:

1. If the amendments to the Constitution of Canada sought in the ‘Proposed Resolution for a Joint Address to Her Majesty the
Queen respecting the Constitution of Canada’, or any of them, were enacted, would federal-provincial relationships or the
powers, rights or privileges granted or secured by the Constitution of Canada to the provinces, their legislatures or
governments be affected and if so, in what respect or respects?

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the Queen
to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend the
Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or secured by the
Constitution of Canada to the provinces, their legislatures or governments without first obtaining the agreement of the
provinces?

3. Is the agreement of the provinces of Canada constitutionally required for amendment to the Constitution of Canada where
such amendment affects federal-provincial relationships or alters the powers, rights or privileges granted or secured by the
Constitution of Canada to the provinces, their legislatures or governments?

The same questions were asked in the Newfoundland reference and, in addition, a fourth question was asked:

4. If Part V of the proposed resolution referred to in question 1 is enacted and proclaimed into force could

(@) the Terms of Union, including terms 2 and 17 thereof contained in the Schedule to the British North America Act 1949
(12 - 13 George VI, c. 22 (U.K.)), or

(b) section 3 of the British North America Act, 1871 (34-35 Victoria, c. 28 (U.K.)) be amended directly or indirectly pursuant
to part V without the consent of the Government, Legislature or a majority of the people of the Province of Newfoundland
voting in a referendum held pursuant to Part \/?

The Quebec Reference posed two differently formulated questions:
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[Translation] A) If the Canada Act and the Constitution Act 1981 should come into force and if they should be valid in all
respects in Canada would they affect:
i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

B) Does the Canadian Constitution empower, whether by statute, convention or otherwise, the Senate and the House of
Commons of Canada to cause the Canadian Constitution to be amended without the consent of the provinces and in spite of
the objection of several of them, in such a manner as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

In Manitoba, a majority of the court refused to answer the first question, and answered the second and third questions in the
negative. The Newfoundland Court of Appeal unanimously answered the same three questions in the affirmative, and in
response to Q. 4 decided that term 2 of the Terms of the Union could not be changed without the consent of the
Newfoundland legislature and no term could be changed without the consent of the Legislative Assembly, unless the relevant
statutory provisions were changed by the amending formula in s. 41 of the Constitution Act or by a referendum under s. 42
which would permit the Terms of Union to be changed with the consent of the majority of the people of Newfoundland
voting in a referendum. In Quebec, the Court of Appeal unanimously answered Q. A in the affirmative, and answered Q. B in
the affirmative, with one of the five judges dissenting.

Appeals arising from the three references were taken as of right to the Supreme Court of Canada and were considered
together. The legal and conventional aspects of the questions were dealt with separately.

Held:

As to the legal aspect:

Q. 1 — answered in affirmative by seven members of court, in negative by two members;

Q. 3— answered in negative by seven members of court, in affirmative by two members;

Q. 4 — answered by all members of court in accordance with reasons of Newfoundland Court of Appeal, subject to one
correction;

Q. A(i) — answered in affirmative by all members of court;
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Q. A(ii) — answered in affirmative by all members of court;

Q. B(i) — answered in affirmative by seven members of court, in negative by two members;

Q. B(ii) — answered in affirmative by seven members of court, in negative by two members.

As to the conventional aspect:

Q. 2 — answered in affirmative by six members of court, in negative by three members;

Q. B(i) — answered in negative by six members of court, in affirmative by three members;

Q. B(ii) — answered in negative by six members of court, in affirmative by three members.

Legal aspect

Per Laskin C.J.C. and Dickson, Beetz, Estey, Mclntyre, Chouinard and Lamer JJ.:

As the proposed resolution had been adopted by the federal Houses, Q. 1 was no longer tentative or speculative and
premature. Thus Q. 1 and Q. A, which concerned the construction of a document in final form, raised a justiciable issue.
Question 3 and Q. B also raised justiciable issues and were to be answered insofar as they raised questions of law.

Question 1 and Q. A were answered in the affirmative with the consent of the Attorney General of Canada.

With respect to Q. 3 and the legal aspect of Q. B, two issues arose: the authority of the federal Houses to proceed by
resolution to initiate the process of constitutional amendment where provincial powers and federal-provincial relationships
are thereby affected, and the role or authority of the Parliament of the United Kingdom to act on the resolution when it did
not carry the consent of the provinces. The purported conventional requirement of provincial consent did not affect the legal
issues; the political nature of a convention is inconsistent with its legal enforcement, and conventions do not crystallize into
law in a domestic setting.

As to the first issue, there was no legal limit on the power of the federal Houses to pass resolutions, a procedural matter
which was immune from judicial review. The federal Houses were not required to obtain provincial consent before seeking a
constitutional amendment founded on a resolution which touched provincial powers, since the matter of provincial consent
remained a conventional one within Canada, with no effect on the validity of the resolution in respect of United Kingdom
action. The court declined to judicially legislate to give retroactive legal effect to a formula of unanimity for constitutional
amendment, which would be binding not only in Canada but also in the United Kingdom, where amending authority
remained.
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As to the second issue, s. 7(1) of the Statute of Westminster, 1931, reinforced by s. 7(3), preserved the then-existing
legislative authority of the United Kingdom in relation to the B.N.A. Act, 1867. Although the question of provincial consent
had arisen before the Statute of Westminster came into force, the provinces did not have constitutional status as autonomous
communities at that time, and no rule of law as to the degree of provincial agreement required for constitutional amendment
then existed. Section 4 did not require the request and consent of the provinces because, by virtue of s. 7(1), the Statute of
Westminster did not apply to amendment of the B.N.A. Act; further, s. 4 applied to the “Dominion”, and did not encompass
the provinces. Thus the United Kingdom had not, by the enactment of the Statute of Westminster, relinquished its previous
omnipotent legal authority over the B.N.A. Act.

The recognized supremacy of the provincial legislatures in relation to their constitutional powers did not preclude unilateral
federal action to seek a constitutional amendment which affected provincial legislative authority. The federal Houses were
not attempting to do indirectly what they could not do directly, as the federal Parliament had sole authority to request a
constitutional amendment and the United Kingdom Parliament alone had legal authority to determine if and how it would act
in response. Further, the federal government had full and exclusive power in external relations, and its external relations with
Great Britain need not take account of the nature and character of Canadian federalism. Theories of federalism, including the
compact theory, were political rather than legal in nature, so it was unnecessary, as a matter of law, that the internal
distribution of legislative powers be projected externally.

As the legal authority to amend the B.N.A. Act remained in the United Kingdom Parliament, and as there was no legal
requirement of provincial consent either to a resolution of the federal Houses or as a condition of the exercise of United
Kingdom legislative power, Q. 3, as a matter of law, was answered in the negative, while Q. B, in its legal aspect, was
answered in the affirmative.

With respect to Q. 4, it was agreed that the answer of Newfoundland Court of Appeal was correct, except that, in a
referendum under s. 42, the approval of the majority of the people in each province was not required, but only the approval of
the majority of the people voting in a referendum in a province the approval of whose legislature would be required under the
general amending formula.

Per Martland and Ritchie JJ. (dissenting in part):

Question 1 and Q. A. were answered in the affirmative by consent. Question 4 was answered in accordance with the reasons
of the other members of the court.

The legal issue raised by Q. 3 and Q. B was not the legality or illegality of the passage of the resolution under consideration,
but the authority of the federal Houses to cause the proposed constitutional amendments to be made by the United Kingdom
Parliament by means of the resolution, in the absence of provincial agreement.

The enactment of the B.N.A. Act created a federal constitution, with the federal and provincial authorities each being
supreme within its own sphere. While the federal Houses had power to pass resolutions requesting constitutional
amendments, they could not encroach upon provincial powers. No amendment which directly affected federal-provincial
relationships by changing provincial legislative powers had been enacted without federal consultation with and the consent of
all the provinces. Thus the normal constitutional principles recognizing the inviolability of separate and exclusive legislative
powers had been incorporated into the operation of the resolution procedure.

The Statute of Westminster gave statutory recognition to the independant sovereign status of Canada as a nation, but did not
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alter its federal nature. Section 7(3) gave explicit recognition to the continuation of the basic division of legislative powers.
The intent of s. 7 was to safeguard provincial legislative powers from possible encroachment by the federal Parliament as a
result of the powers conferred upon it by the statute.

Because a resolution of the federal Houses was the recognized means of effecting a constitutional amendment, the resolution
under consideration was not a matter of internal Parliamentary procedure. The powers of the federal Houses, given to them
by s. 4 of the Senate and House of Commons Act, expressly excluded the power to do anything inconsistent with or
repugnant to the B.N.A. Act. As a resolution passed for the purpose of obtaining a constitutional amendment with the
admitted effect of curtailing provincial legislative powers was repugnant to the B.N.A. Act, the federal Houses were
purporting to exercise a power which they did not possess.

Although s. 7(1) of the Statute of Westminster left the legal authority to amend the B.N.A. Act with the United Kingdom
Parliament, that did not enable the federal Houses to accomplish indirectly, though the intervention of the United Kingdom
Parliament, that which the Canadian Parliament itself could not do. It was the duty of the court, in its role of protecting and
preserving the Canadian constitution, to deny the assertion of any power which would offend against basic principles of the
constitution. There was no basis in statute or constitutional convention for allowing the federal Houses to cause the
constitution to be amended in respect of provincial legislative powers without provincial consent, contrary to both the federal
system created by the B.N.A. Act and the objective of s. 7 of the Statute of Westminster.

Accordingly, Q. 3 was answered in the affirmative and Q. B, in its legal aspect, in the negative.

Conventional Aspect

Per Martland, Ritchie, Dickson, Beetz, Chouinard and Lamer JJ.:

The conventional issue was whether the federal Houses could proceed without provincial agreement, rather than the degree of
agreement required; thus Q. 2 was not taken to require unanimous provincial consent for constitutional amendment.

The constitution of Canada, in its broad sense, consists of the law of the constitution, administered and enforced by the
courts, and constitutional conventions, arising from usage and practice and founded on prevailing constitutional values and
principles. Constitutional conventions are not enforced by the courts, primarily because they generally limit the operation of
and therefore conflict with the legal rules. This conflict also prevents conventions from crystallizing into law, except by
statutory adoption. The sanctions of convention rest outside the courts and are political in nature. Nevertheless, conventions
form an integral part of the constitution, and an Act which violates a convention is unconstitutional.

Question 2 and the conventional part of Q. B called for a reply. In view of the broad statutory bases on which the references
were made, questions which raised issues of constitutionality and legitimacy deserved to be answered. Further, as the answer
to Q. 2 would have a bearing on the question of law raised by Q. 3, it was incumbent on the court to answer Q. 2. Finally, it
was an established function of the courts to determine whether conventional rules exist and, in so doing, to describe,
comment upon and define them.

In essence, the issue raised by Q. 2 and Q. B was whether there was a constitutional convention requiring provincial
agreement to amendments which change legislative powers and provide a method for effecting such change. Every one of the
five amendments which changed provincial legislative powers had been agreed upon by each province whose legislative
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authority was affected. Where the affected provinces did not agree, the proposed amendments were not proceeded with. Thus
the relevant precedents suggested the existence of a convention, which would clearly apply in this case, as every head of
provincial legislative authority could be affected by the proposed Charter of Rights.

The Favreau White Paper, an official statement of federal government policy which had been found satisfactory by all the
provinces, clearly stated and recognized the purported convention as a constitutional rule, although the necessary measure of
provincial agreement had not been determined. At least, a substantial measure of provincial consent was required. The actors
in the amendment process had thus accepted the purported convention as binding, apparently without accepting the unanimity
principle. However, in this case there was clearly insufficient provincial consent.

The reason for the rule was the federal principle, which could not be reconciled with a modification of provincial legislative
powers by the unilateral action of the federal authorities. The fact that s. 7(1) of the Statute of Westminster had been
re-drafted in an attempt to avoid that possibility supported the existence of the convention. If the proposed amendments
became law, Canada would become a different federation at the instance of the federal Houses alone, a process which in itself
offended the federal principle.

Thus the agreement of the provinces was constitutionally required for the passing of the resolution under consideration, and
the passing of the resolution without such agreement was unconstitutional in the conventional sense. Accordingly, Q. 2 was
answered in the affirmative and Q. B, in its conventional aspect, in the negative.

Per Laskin C.J.C. and Estey and Mcintyre JJ. (dissenting):

Question 2 and Q. B in their conventional aspect raised no legal question, and the court would not ordinarily undertake to
answer them, but the circumstances necessitated a reply. However, in the absence of ambiguity the court could answer only
the questions put. From the wording of the questions and the course of argument, it was clear that the questions postulated a
convention which required the consent of all the provinces.

While agreeing with the majority of the court as to the general nature of constitutional conventions, the dissenting members
did not agree that the non-observance of a convention was unconstitutional in any strict or legal sense, or that its observance
could be a constitutional requirement within the meaning of Q. 3. Although the court could recognize the existence of
conventions, the answer could have no legal effect, and the court could not raise a convention to the status of a legal
principle. Nor could the court go beyond the terms of the references to create an amending formula requiring less than
unanimous provincial consent.

A convention must be recognized, known and understood with sufficient clarity that conformance is possible and a breach of
conformance immediately discernible, and must play a necessary constitutional role. It must be unquestionably accepted by
the political actors and the public at large. The purported convention in this case would truncate the functioning of the
executive and legislative branches at the federal level, and would therefore require the clearest signal that the federal
authority intended to be bound by it. Considering all the constitutional amendments which had affected federal-provincial
relationships, whether or not they altered the distribution of legislative powers, it could not be said that the precedents
supported the existence of the convention. Unanimous provincial consent was obtained in only four cases, and many
amendments were made in the face of active provincial opposition. Thus there was no indication that the federal authorities
considered themselves bound by any convention. Furthermore, the Favreau White Paper acknowledged that the principle of
provincial consent to constitutional amendments did not have the universal recognition or clear definition, with respect to the
necessary degree of provincial participation, that would support the existence of a constitutional convention.
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Despite the acknowledged importance of protecting the distribution of powers in a federal union, the B.N.A. Act accorded the
federal Parliament a measure of paramountcy. In that respect, a convention requiring unanimous provincial consent would
ignore the special nature of Canadian federalism, particularly since the amendment process involved the exclusive federal
power in external matters. In addition, the proposed amendments would preserve a federal state without disturbing the
distribution or balance of power, and would in essence complete the constitution, not amend it. Therefore, the preservation of
principles of Canadian federalism did not require recognition of the purported convention.

Accordingly, Q. 2 was answered in the negative and Q. B, in its conventional aspect, in the affirmative.
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House of Commons Debates (1943), p. 4366.

House of Commons Debates (1949), vol. 1, p. 85.

House of Commons Debates (1951), pp. 1477-78, 2682, 2726-43.

House of Commons Debates (1960), pp. 5648-49.

House of Commons Debates (1965), p. 11574.

House of Commons Debates (U.K.), 13th June 1907, p. 1617.

Jennings, The Law and the Constitution, 5th ed. (1959), p. 136.

Keith, The Constitutional Law of the British Dominions (1933), p. 109.

Lederman, “Constitutional Amendment and Canadian Unity”, [1978] L. Soc. of Upper Can. Lectures 17.
Lederman, “Process of Constitutional Amendment for Canada” (1967), 12 McGill L.J. 371.

Lederman, Senate-House of Commons Special Joint Committees on Constitution of Canada, vol. 5 (23rd August 1978), p.
14.

Livingston, Federalism and Constitutional Change (1956), pp. 61, 62.

Martin, comment (1946), 24 Can. Bar Rev. 434.

May, Parliamentary Practice, 18th ed. (1971), p. 195.

May, Treatise on the Law, Privileges, Proceedings and Usages of Parliament, 19th ed. (1976), p. 382.

Minutes of Privy Council (Canada), P.C. 82 of M. 18th April 1904.
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Munro, “Laws and Conventions Distinguished” (1975), 91 L.Q. Rev. 218 at 224, 228.
Patenaude, Le Labrador a I’Heure de la Contestation (1972), pp. 6, 7, 13, 14, 193, 194.

Rand, “Some Aspects of Canadian Constitutionalism” (1960), 38 Can. Bar Rev. 135 at 145.
Report of the Dominion-Provincial Conference of 1931, pp. 3-4, 8-9, 12, 18, 19-20.

Report of the Imperial Conference of 1930, Cmnd. 3717, pp. 17-18.

Report of the Royal Commission on Dominion-Provincial Relations (1940), vol. 1, pp. 29 et seq.

The Role of the United Kingdom in the Amendment of the Canadian Constitution (Canadian government background paper)
(March 1981), p. 30.

St. Laurent, “Presidential Report” (1931), 9 Can. Bar Rev. 525 at 533-34.
Scott, Essays on the Constitution (1977), pp. 144, 169, 204-205, 245, 370-71, 402.
U.K. Parliamentary Debates, 5th Series, vol. 362, pp. H.C. 1177-81.

Wheare, The Statute of Westminster and Dominion Status, 5th ed. (1953), ¢. 7 “The Statute and the Legal Status of Canada.”.

Words and phrases considered:
CONSTITUTION OF CANADA

. . . the phrases “Constitution of Canada” and “Canadian Constitution” do not refer to matters of interest only to the federal
government or federal juristic unit. They are clearly meant in a broader sense and embrace the global system of rules and
principles which govern the exercise of constitutional authority in the whole and in every part of the Canadian state.

CONSTITUTIONAL CONVENTION

. . we are concerned here with what may be termed “constitutional” conventions or rules of the Constitution. They were
described by Professor Dicey in the tenth edition of his Law of the Constitution, at 23-24, in the following passage:

The other set of rules consist of conventions, understandings, habits or practices which, though they may regulate the conduct
of the several members of the sovereign power, of the Ministry, or of other officials, are not in reality laws at all since they
are not enforced by the courts. This portion of constitutional law may, for the sake of distinction, be termed the “conventions
of the constitution”, or constitutional morality.

Professor Peter W. Hogg in Constitutional Law of Canada (1977) . . . dealt with the matter in these terms, at p. 7:

Conventions are the rules of the constitution which are not enforced by the law courts. Because they are not enforced by the
law courts they are best regarded as non-legal rules, but because they do in fact regulate the working of the constitution they
are an important concern of the constitutional lawyer. What conventions do is to prescribe the way in which legal powers
shall be exercised. Some conventions have the effect of transferring effective power from the legal holder to another official
or institution. Other conventions limit an apparently broad power, or even prescribe that a legal power shall not be exercised
at all.

Being based on custom and precedent, constitutional conventions are usually unwritten rules. Some of them however may be
reduced to writing and expressed in the proceedings and documents of imperial conferences, or in the preamble of statutes
such as the Statute of Westminster, 1931 [(U.K.) 22 & 23 Geo 5, c. 4] or in the proceedings and documents of
federal-provincial conferences. They are often referred to and recognized in statements made by members of governments.
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We respectfully adopt the definition of a “convention” given by the learned Chief Justice of Manitoba, Freedman C.J.M. in
the Manitoba Reference [Reference re Amendment of the Constitution of Canada (No. 3) (1981), 120 D.L.R. (3d) 385...:

What is a constitutional convention . . . there is a general agreement that a convention occupies a position somewhere in
between a usage or custom on one hand and a constitutional law on the other. There is a general agreement that if one sought
to fix that position with greater precision he would place convention nearer to law than to usage or custom. There is also a
general agreement that “a convention is a rule which is regarded as obligatory by the officials to whom it applies”: Hogg,
Constitutional Law of Canada (1977), p. 9.

The existence of a definite convention is always unclear and a matter of debate. Furthermore conventions are flexible,
somewhat imprecise and unsuitable for judicial determination.

CONVENTIONS OF THE CONSTITUTION
... Law of the Constitution, at pp. 23-24, in the following passage:

The other set of rules consist of conventions, understandings, habits, or practices which, though they may regulate the
conduct of the several members of the sovereign power, of the Ministry, or of other officials, are not in reality laws at all
since they are not enforced by the courts. This portion of constitutional law may, for the sake of distinction, be termed the
“conventions of the constitution”, or constitutional morality.

EXTEND

[Section 4 of the Statute of Westminster, 1931 (U.K.) 22 & 23 Geo. 5, c. 4] uses the word “extend” and we . . . regard the
section as meaning that a United Kingdom statute would not, in the absence of the declaration referred to in the section, be a
part of the law of any Dominion.

LAW OF THE CONSTITUTION
... Law of the Constitution, at pp. 23-24, in the following passage:

The one set of rules are in the strictest sense “laws”, since they are rules which (whether written or unwritten, whether
enacted by statute or derived from the mass of custom, tradition, or judge-made maxims known as the common law) are
enforced by the courts; these rules constitute “constitutional law” in the proper sense of that term, and may for the sake of
distinction be called collectively “the law of the constitution”.

OF THE PROVINCES

The expression “of the provinces” or “of the provinces of Canada” [in the Constitution Act, 1867 (30 & 31 Vict.), c¢. 3] and in
general usage mean in plain English all of the provinces of Canada . . . These expressions in ordinary usage mean each of the
provinces. This, in turn, connotes all of the provinces. This is so because the question assumes that all provinces are equal
regarding their respective constitutional positions.

ORDER OR RESOLUTION OF THE HOUSE

May, Treatise on the Law, Privileges, Proceedings and Usages of Parliament, 19th ed. (1976), a leading treatise on British
parliamentary proceedings, states (at p. 382):

Every question, when agreed to, assumes the form of either an order or of a resolution of the House. On or the other of these
terms is applied in the records of the House to every motion which has been agreed to, and the application of the term is
carefully regulated with reference to the content of the motion. By its orders the House directs its committees, its members,
its officers, the order of its own proceedings and the acts of all persons whom they concern; by its resolutions the House
declares its own opinions and purposes.
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PREAMBLE

A preamble . . . has no enacting force, but . . . it can be called in aid to illuminate provisions of the statute in which it appears.
RULE OF LAW

The “rule of law” is a highly textured expression, importing many things which are beyond the need of these reasons to
explore but conveying, for example, a sense of orderliness, of subjection to known legal rules and of executive accountability
to legal authority.

YOU CANNOT DO INDIRECTLY WHAT YOU CANNOT DO DIRECTLY

The maxim “you cannot do indirectly what you cannot do directly” is a much abused one. It was used to invalidate provincial
legislation in [Madden v. Nelson & Fort Sheppard Railway (1899), [1899] A.C. 626 (British Columbia P.C.)]. It is a pithy
way of describing colourable legislation: see [Ladore v. BennetT (1939), [1939] A.C. 468 AT 482, [1939] 3 All E.R. 98

(Ontario P.C.)]. However, it does not preclude a limited legislature from achieving directly under one head of legislative
power what it could not do directly under another head.

Appeals from decisions in three constitutional references of Courts of Appeal of Manitoba, [1981] 2 W.W.R. 193, 117 D.L.R.
(3d) 1, 7 Man. R. (2d) 269, Newfoundland, 29 N. & P.E.I.R. 503, 118 D.L.R. (3d) 1, 82 A.P.R. 503, and Quebec, 120 D.L.R.
(3d) 385, respectively.

Considered by majority:

Adegbenro v. Akintola, [1963] A.C. 614, [1963] 3 All E.R. 544 (P.C.) — referred to

Arseneau v. R., [1979] 2 S.C.R. 136, 45 C.C.C. (2d) 321, 95 D.L.R. (3d) 1, 26 N.R. 226 — referred to
A.G. v. Jonathon Cape Ltd. — distinguished

A.G. v. Times Newspapers, [1976] 1 Q.B. 752, [1975] 3 All E.R. 484 — distinguished

A.G. B.C.v. A.G. Can. (1889), 14 App. Cas. 295 (P.C.) — referred to

A.G. N.S. v. A.G. Can. ("N.S. Interdelegation case), [1951] S.C.R. 31, [1950] 4 D.L.R. 369, affirming (sub nom. Re
Bill 136 in N.S. Legislature, 1947) [1948] 4 D.L.R. 1 — considered

A.G. Ont. v. Mercer (1883), 8 App. Cas. 767, 3 Cart. B.N.A. 1 (P.C.) — referred to
A.G. Que. v. Blaikie, S.C.C., 6th April 1981 (not yet reported) — referred to
Blackburnv. A.G., [1971] 1 W.L.R. 1032, [1971] 2 All E.R. 1380 (C.A.) — considered

Bonanza Creek Gold Mining Co. v. R., [1916] A.C. 566, 25 Que. K.B. 170, 10 W.W.R. 391, 26 D.L.R. 273 (P.C.) —
referred to

Br. Coal Corp. v. R., [1935] A.C. 500, [1935] 2 W.W.R. 564, 64 C.C.C. 145, [1935] 3 D.L.R. 401 (P.C.) —
distinguished

Carltona Ltd. v. Wks. Commrs., [1943] 2 All E.R. 560 (C.A.) — referred to

Commercial Cable Co. v. Nfld., [1916] 2 A.C. 610 (P.C.) — distinguished
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Commonwealth v. Kreglinger & Fernau Ltd. — referred to
Commonwealth v. Bardsley (1925), 37 C.L.R. 393 (Aust. H.C.) — referred to

Copyright Owners Reproduction Soc. Ltd. v. E.M.I. (Australia) Proprietary Ltd. (1958), 100 C.L.R. 597 (Aust. H.C.) —
distinguished

Gallantv. R., 23 M.P.R. 48, 93 C.C.C. 237, [1949] 2 D.L.R. 425 (P.E.l. C.A.) — considered
Hodge v. R. (1883), 9 App. Cas. 117 (P.C.) — referred to

Hull (Alexander E.) & Co. v. M’Kenna — distinguished

The Freeman’s Journal (1919) Ltd. v. Fernstrom — distinguished

The Freeman’s Journal (1919) Ltd. v. Traesliberi, [1926] I.R. 402 (P.C.) — distinguished
Ibralebbe v. R., [1964] A.C. 900, [1964] 1 All E.R. 251 (P.C.) — referred to

Ladore v. Bennett, [1939] A.C. 468, [1939] 3 All E.R. 98 (P.C.) — referred to

Liquidators of Maritime Bank v. Receiver Gen. N.B., [1892] A.C. 437 (P.C.) — referred to and applied
Liversidge v. Anderson, [1942] A.C. 206, [1941] 3 All E.R. 338 (H.L.)referred to

Madden v. Nelson & Fort Sheppard Ry., [1889] A.C. 626 (P.C.) — referred to

Madzimbamuto v. Lardner-Burke, [1969] 1 A.C. 645, [1968] 3 All E.R. 561 (P.C.) — considered

Reference re Effect of Exercise of Royal Prerogative of Mercy upon Deportation Proceedings, [1933] S.C.R. 269, 59
C.C.C. 301, [1933] 2 D.L.R. 348 — referred to

Reference re Legislative Authority of Parliament in Relation to Upper House (”Senate Reference”), [1980] 1 S.C.R. 54,
102 D.L.R. (3d) 1, (sub nom. R. B.N.A. Act and Federal Senate) 30 N.R. 271 — distinguished and considered

Reference re Offshore Mineral Rights (B.C.), [1967] S.C.R. 792, 62 W.W.R. 21, 65 D.L.R. (2d) 353 — referred to
Reference re Power of Disallowance and Power of Reservation, [1938] S.C.R. 71, [1938] 2 D.L.R. 8 — considered
Reference re Waters and Waterpower, [1929] S.C.R. 200, [1929] 2 D.L.R. 481 — referred to

Reference re Weekly Rest in Industrial Undertakings Act, etc. ("Labour Conventions case”), [1936] S.C.R. 461, [1936] 3
D.L.R. 673, affirmed in part (sub nom. A.G. Can. v. A.G. Ont.) [1937] A.C. 326, [1937] 1 W.W.R. 299, [1937] 1 D.L.R.
673 (P.C.) — distinguished

R.v. A.G. B.C., [1924] A.C. 213, [1923] W.W.R. 1252, [1923] 4 D.L.R. 690 (P.C.) — referred to

Stockdale v. Hansard (1839), 1 Ad. & El. 1,112 E.R. 1112 (Q.B.) — referred to

Wilson v. Esquimault & Nanaimo Ry. Co., [1922] 1 A.C. at 204, 29 B.C.R. 333, [1921] 1 W.W.R. 1233, 28 C.R.C. 271,
59 D.L.R. 577, varied [1922] 1 A.C. 202, [1921] 3 W.W.R. 817, 28 C.R.C. 296, 61 D.L.R. 1 (P.C.) — referred to

Considered in dissent:

Amax Potash Ltd. v. Sask., [1977] 2 S.C.R. 576, [1976] 6 W.W.R. 61, 71 D.L.R. (3d) 1, 11 N.R. 222 — considered
A.G. Can. v. A.G. Ont. (”Labour Conventions case”), [1937] A.C. 326, [1937] 1 W.W.R. 299, [1937] 1 D.L.R. 673 —
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applied
A.G.N.S.v. AG. Can., [1951] S.C.R. 31, [1950] 4 D.L.R. 369 — considered
A.G. Ont.v. A.G. Can., [1912] A.C. 571, 3 D.L.R. 509 (P.C.) — applied

Bonanza Creek Gold Mining Co. v. R., [1916] 1 A.C. 566, 25 Que. K.B. 170, 10 W.W.R. 391, 26 D.L.R. 273 (P.C.) —
applied

B.C. Power Corp. Ltd. v. B.C. Elec. Co. Ltd., [1962] S.C.R. 642, 38 W.W.R. 701, 34 D.L.R. (2d) 274 — considered
Hodge v. R. (1883), 9 App. Cas. 117 (P.C.) — applied
Liquidators of Maritime Bank v. Receiver Gen. N.B., [1892] A.C. 437 (P.C.) — applied

Lord’s Day Alliance of Can. v. A.G. Man., [1925] A.C. 384, [1925] 1 W.W.R. 296, 43 C.C.C. 185, [1925] 1 D.L.R. 561
(P.C.) — applied

Madzimbamuto v. Lardner-Burke, [1969] 1 A.C. 645, [1968] 3 All E.R. 561 (P.C.)referred to
Murphy v. C.P.R., [1958] S.C.R. 626, 77 C.R.T.C. 322, 15 D.L.R. (2d) 145 — applied

Reference Re Alta. Legislation, [1938] S.C.R. 100, [1938] 2 D.L.R. 81, affirmed [1939] A.C. 117, [1938] 3 W.W.R.
337, (sub nom. A.G. Alta. v. A.G. Can.) [1938] 4 D.L.R. 433 (P.C.) — considered

Reference re An Act Respecting the Jurisdicton of the Magistrates’ Courts (Que.), [1965] S.C.R. 772, 55 D.L.R. (2d)
701 — referred to

Reference re Legislative Authority of Parliament in Relation to Upper House (”Senate Reference”), [1980] 1 S.C.R. 54,
102 D.L.R. (3d) 1, (sub nom. B.N.A. Act and Federal Senate) 30 N.R. 271 — considered

Reference re Waters and Waterpower, [1929] S.C.R. 200, [1929] 2 D.L.R. 481 — referred to

Laskin C.J.C. and Dickson, Beetz, Estey, Mclntyre, Chouinard and Lamer JJ.:

1 Three appeals as of right are before this court, concerning in the main common issues. They arise out of three references
made, respectively, to the Manitoba Court of Appeal [[1981] 2 W.W.R. 193, 117 D.L.R. (3d) 1, 7 Man. R. (2d) 269], to the
Newfoundland Court of Appeal [29 N. & P.E.I.R. 503, 118 D.L.R. (3d) 1, 82 A.P.R. 503] and to the Quebec Court of Appeal
[120 D.L.R. (3d) 385] by the respective governments of the three provinces.

2  Three questions were posed in the Manitoba reference, as follows [quoted at p. 200]:

1. If the amendments to the Constitution of Canada sought in the Proposed Resolution for a Joint address to Her Majesty
the Queen respecting the Constitution of Canada, or any of them, were enacted, would federal-provincial relationships
or the powers, rights or privileges granted or secured by the Constitution of Canada to the provinces, their legislatures or
governments be affected and if so, in what respect or respects?

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the
Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces?
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3

3. Is the agreement of the provinces of Canada constitutionally required for amendment to the Constitution of Canada
where such amendment affects federal-provincial relationships or alters the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments?

The same three questions were asked in the Newfoundland reference and, in addition, a fourth question was put, in these

terms [quoted at p. 7]:

4

read:

5

4. If Part V of the proposed resolution referred to in question 1 is enacted and proclaimed into force could

(a) the Terms of Union, including terms 2 and 17 thereof contained in the Schedule to the British North America Act
1949 (12-13 George VI, c. 22 [U.K.] [also R.S.C. 1970, App. 11, No. 31]), or

(b) section 3 of the British North America Act, 1871 (34-35 Victoria, c. 28 [U.K.] [also R.S.C. 1970, App |1, No. 11]) be

amended directly or indirectly pursuant to Part VV without the consent of the Government, Legislature or a majority of
the people of the Province of Newfoundland voting in a referendum held pursuant to Part \/?

In the Quebec reference there was a different formulation, two questions being asked [quoted at pp. 389-90], which

[Translation] A) If the Canada Act and the Constitution Act 1981 should come into force and if they should be valid in
all respects in Canada would they affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?
ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

B) Does the Canadian Constitution empower, whether by statute, convention or otherwise, the Senate and the House of
Commons of Canada to cause the Canadian Constitution to be amended without the consent of the provinces and in spite
of the objection of several of them, in such a manner as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

The answers given by the judges of the Manitoba Court of Appeal, each of whom wrote reasons, are as follows:

Freedman C.J.M. [p. 216]:

Q. 1 — Not answered, because it is tentative and premature.
Q.2 — No.

Q.3 —No.

Hall J.A. [p. 224]:

Q. 1 — Not answered because it is not appropriate for judicial response, and in any event, the question is speculative
and premature.

Q. 2— Not answered because it is not appropriate for judicial response.
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Q. 3 — No, because there is no legal requirement of provincial agreement to amendment of the constitution as asserted
in the question.

Matas J.A. [p. 239]:

Q. 1 — Not answered, because it is speculative and premature.
Q.2 — No.

Q.3 — No.

O’Sullivan J.A.:

6

7

Q.1 — Yes, as set out in reasons.

Q. 2 [p. 265] — “...the constitutional convention referred to has not been established as a matter simply of precedent; it

is, however, a constitutional principle binding in law that the House of Commons and Senate of Canada should not request
Her Majesty the Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland any
measure to amend the constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges
granted or secured by the constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces.

8

9

Q. 3 — Yes, as set out in reasons. Huband J.A.:

Q.1— Yes.
Q.2 —No.
Q.3 — Yes.

The Newfoundland Court of Appeal, in reasons of the court concurred in by all three judges who sat on the reference,

answered all three questions common to the Manitoba reference in the affirmative. The court answered the fourth question in
this way [pp. 30-31]:

10

(1) By s. 3 of the British North America Act, 1871, Term 2 of the Terms of Union cannot now be changed without the
consent of the Newfoundland Legislature.

(2) By s. 43 of the Constitution Act, 1981, as it now reads, none of the Terms of Union can be changed without the
consent of the Newfoundland Legislative Assembly.

(3) Both of these sections can be changed by the amending formulae prescribed in s. 41 and the Terms of Union could
then be changed without the consent of the Newfoundland Legislature.

(4) If the amending formula under s. 42 is utilized, both of these sections can be changed by a referendum held pursuant
to the provisions of s. 42. In this event, the Terms of Union could then be changed without the consent of the
Newfoundland Legislature, but not without the consent of the majority of the Newfoundland people voting in a
referendum.

The Quebec Court of Appeal, in reasons delivered by each of the five judges who sat on the reference, answered the

two questions submitted to it as follows:

11

Q. A(i) — Yes (unanimously).
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12

13

14

15

Q. A(ii) — Yes (unanimously).
Q. B(i) — Yes (Bisson J.A., dissenting, would answer “No”).

Q. B(ii) — Yes (Bisson J.A., dissenting, would answer “No”).

The references in question here were prompted by the opposition of six provinces, later joined by two others, to a

proposed resolution which was published on 2nd October 1980 and intended for submission to the House of Commons and,
as well, to the Senate of Canada. It contained an address to be presented to Her Majesty The Queen in right of the United
Kingdom respecting what may generally be referred to as the constitution of Canada. The address laid before the House of
Commons on 6th October 1980 was in these terms:

16

To the Queen’s Most Excellent Majesty:
Most Gracious Sovereign:
We, Your Majesty’s loyal subjects, the House of Commons of Canada in Parliament assembled, respectfully approach

Your Majesty, requesting that you may graciously be pleased to cause to be laid before the Parliament of the United
Kingdom a measure containing the recitals and clauses hereinafter set forth:

An Act to give effect to a request by the Senate and House of Commons of Canada

Whereas Canada has requested and consented to the enactment of an Act of the Parliament of the United Kingdom to
give effect to the provisions hereinafter set forth and the Senate and the House of Commons of Canada in Parliament
assembled have submitted an address to Her Majesty requesting that Her Majesty may graciously be pleased to cause a
Bill to be laid before the Parliament of the United Kingdom for that purpose.

Be it therefore enacted by the Queen’s Most Excellent Majesty, by and with the advice and consent of the Lords
Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of the same, as
follows:

1. The Constitution Act, 1981 set out in the Schedule B to this Act is hereby enacted for and shall have the force of law
in Canada and shall come into force as provided in that Act.

2. No Act of Parliament of the United Kingdom passed after the Constitution Act, 1981 comes into force shall extend to
Canada as part of its law.

3. So far as it is not contained in Schedule B, the French version of this Act is set out in Schedule A to this Act and has
the same authority in Canada as the English version thereof.

4. This Act may be cited as the Canada Act.

It will be noticed that included in the terms of the address are the words “cause to be laid before the Parliament of the

United Kingdom” and that they are reflected in Q. B put before the Quebec Court of Appeal. The proposed resolution, as the
terms of the address indicate, includes a statute which, in turn, has appended to it another statute providing for the patriation
of the B.N.A. Act, 1867 (30 & 31 Vict.), c. 3 (also R.S.C., 1970, App. I, No. 5) (the B.N.A. Act”) (and a consequent change
of name), with an amending procedure, and a Charter of Rights and Freedoms, including a range of provisions (to be
entrenched against legislative invasion) which it is unnecessary to enumerate. The proposed resolution carried the approval of

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

only two provinces, Ontario and New Brunswick, expressed by their respective governments. The opposition of the others,
save Saskatchewan, was based on their assertion that, both conventionally and legally, the consent of all the provinces was
required for the address to go forward to Her Majesty with the appended statutes. Although there was general agreement on
the desirability of patriation with an amending procedure, agreement could not be reached at conferences preceding the
introduction of the proposed resolution into the House of Commons, either on the constituents of such a procedure or on the
formula to be embodied therein, or on the inclusion of a Charter of Rights.

17  The references to the respective Courts of Appeal were made and the hearings on the questions asked were held before
the proposed resolution was adopted. This fact underlies the unwill ingness of judges in the Manitoba Court of Appeal to
answer Q. 1; changes might be made to the proposed resolution in the course of debate, and hence the assertion of
prematurity.

18  The proposed resolution, as adopted by the House of Commons on 23rd April 1981 and by the Senate on 24th April
1981, achieved its final form (there were but a few amendments to the original proposal) almost on the eve of the hearings in
this court on the three appeals. Indeed, the opinions of the courts in all three references were given and certified before the
ultimate adoption of the proposed resolution. The result of its adoption by the Senate and by the House of Commons was to
change the position of the Attorney General of Canada and of his two supporting intervenors on the propriety of answering
Q. 1 in the Manitoba and newfoundland references. He abandoned his initial contention that the question should not be
answered.

19  The reference legislation under which the various questions were put to the three Courts of Appeal is in wide terms.
The Manitoba legislation, An Act for Expediting the Decision of Constitutional and other Provincial Questions, C.C.S.M,, c.
C180, provides in s. 2 that the Lieutenant-Governor in Council may refer to the Court of Queen’s Bench or a judge thereof or
to the Court of Appeal or a judge thereof for hearing or consideration “any matter which he thinks fit to refer”. The
Newfoundland Judicature Act, R.S.N. 1970, c. 187, s. 6 [am. 1972, c. 43, s. 2; 1974, c. 57, s. 4] similarly provides for a
reference by the Lieutenant-Governor in Council to the Court of Appeal of “any matter which he thinks fit to refer”. The
Court of Appeal Reference Act, R.S.Q. 1964, c. 10 (also L.R.Q. 1977, ¢. R-23), s. 1, authorizes the government of Quebec to
refer to the Court of Appeal for hearing and consideration “any question which [it] deems expedient”. The scope of the
authority in each case is wide enough to saddle the respective courts with the determination of questions which may not be
justiciable, and there is no doubt that those courts, and this court on appeal, have a discretion to refuse to answer such
questions.

20  In the appeals now before this court, it will have been noticed that three members of the Manitoba Court of Appeal
refused to answer the first question before that court as being tentative and premature or speculative and premature, and one
of those judges, Hall J.A., refused to answer the second question as not being approprite for judicial response. As has already
been noted, the adoption of the proposed resolution by the Senate and House of Commons changed the position of the
Attorney General of Canada, who conceded in this court that it was answerable. There is no doubt in this court that, since the
first question in the Manitoba and Newfoundland references and Q. A in the Quebec reference concern the construction of a
document, especially one said to be in its final form, a justiciable issue is raised.

21  There is equally no doubt that the third question in those two references and Q. B in the Quebec reference raise
justiciable issues and, clearly, they must be answered when they raise questions of law. The different formulation of Q. B in
the Quebec reference, addressed to the authority of the federal Houses by convention, statute or otherwise to cause the
constitution to be amended (as proposed by the resolution) without the consent of the provinces, combines issues raised
separately in QQ. 2 and 3 in the other references.

v

22 Asummary of the views expressed in the courts below on the various questions before them may usefully be set out at
this point.
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23 Inthe Manitoba Court of Appeal, the Chief Justice and Hall and Matas JJ.A. declined to answer Q. 1 because they felt
the question was speculative and premature. O’Sullivan and Huband JJ.A., in dissent, each answered Q. 1 in the affirmative.

24 The Chief Justice and Matas and Huband JJ.A. answered Q. 2 in the negative. The Chief Justice canvassed previous
amendments, and on that basis decided that no convention of provincial consent existed. Huband J.A. concurred with the
Chief Justice. Matas J.A. also concurred, and went on to point out the numerous undefined and uncertain aspects of the
alleged convention. Hall J.A. declined to answer Q. 2, being of the opinion that conventions were in the realm of politics and
inappropriate for judicial consideration. O’Sullivan J.A., in dissent, declined to find any convention in precedent, but
nonetheless stated that there was a “constitutional principle” requiring provincial consent.

25  Question 3 was answered in the negative by the Chief Justice and Hall and Matas JJ.A. Any “crystallization” of a
convention was denied, as was the allegation of provincial “sovereignty”. The Chief Justice analyzed and rejected the
“compact theory” [p. 214] as a source of legal obligation. He was further of the view that the “sovereignty” contended for by
the provinces did not flow from the legislative supremacy granted by s. 92 of the B.N.A. Act, 1867, but rather from
something in the nature of an inherent right flowing from the fact of union. As such, it bore a direct relationship to the
“compact theory”, and was untenable. Hall J.A. unequivocally rejected the “compact theory” also, and denied that provincial
supremacy within s. 92 created a legal requirement of provincial consent to constitutional amendment. Matas J.A. noted that
the Statute of Westminster, 1931 (22 Geo. 5), ¢. 4 (also R.S.C. 1970, App. 11, No. 26) gave the provinces no new powers over
amendment, and he also set out various limitations upon provincial legislative supremacy. O’Sullivan J.A., in dissent,
discussed and accepted the “compact theory”, and further held that provincial sovereignty within s. 92 made it illegal for
anyone to interfere with that sovereignty without provincial consent. Huband J.A. agreed, without expressing any opinion on
the “compact theory”. He was of the view that the Crown in these matters must rely on the advice of its provincial ministers.
Further, he said that the United Kingdom Parliament is a bare legislative trustee for both the provinces and the federal
Parliament.

26  The Court of Appeal of Newfoundland began with Q. 3. It stressed the Statute of Westminster and the discussions
leading to its passage and found that the United Kingdom had renounced all legislative sovereignty over Canada and acts as a
“bare legislative trustee” [p. 16] of the provincial legislatures and the federal Parliament. The provinces, it said, were
“autonomous communities” [p. 18], and the United Kingdom Parliament could not pass an amendment over their objections.

27  Asto Q. 2, the court analyzed the precedents and various positions of political figures. Stress was placed upon the
1965 federal White Paper, The Amendment of the Constitution of Canada, and on the few occasions when provincial consent
was obtained. The court concluded that the direction of constitutional thinking has been towards the recognition of the right
of the provinces to be consulted, and answered Q. 2 in the affirmative.

28  Addressing Q. 1 in broad terms, the court concluded that it clearly must be answered in the affirmative.

29  Question 4, particular to the Newfoundland reference, concerned the exact effect of the proposed amending formula
upon the Terms of Union on which Newfoundland entered Confederation. The court gave a complex answer, which has
already been quoted.

30  The Quebec Court of Appeal was in general faced with the same questions that were before the other courts, although
phrased in a different way. All five members of the court delivered reasons.

31  The court unanimously answered Q. A in the affirmative. Four members of the court answered Q. B in the affirmative,
Bisson J.A. dissenting. As to Q. B, the Chief Justice of Quebec rejected any convention of provincial consent, and noted
rather that any convention was in favour of the federal Parliament alone proceeding by joint resolution. The effect of the
Statute of Westminster was simply to leave the legal power to amend the constitution in the United Kingdom Parliament.

32 Owen J.A. stated that, although the resolution was not specifically authorized by statute, the inherent power of
Parliament justified the action. He rejected the “sovereignty”, convention and “compact theory” arguments by reference to
the reasons of Turgeon J.A. He noted that the provincial argument was weakened by the fact that Canada is not “the
theoretical ideal confederation contemplated by textbook writers” [p. 417].
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33 Turgeon J.A. affirmed that the power to amend before 1931 was in the United Kingdom Parliament and the Statute of
Westminster changed nothing. He listed the various fetters on provincial legislative supremacy, and noted that only the
federal Parliament could act extraterritorially. After a lengthy analysis of previous amendments, he denied the existence of
any convention of provincial consent. He also held the “compact theory” to be without historical or legal support.

34  Bélanger J.A. doubted whether a resolution, as a matter of internal Parliamentary procedure, was susceptible to review
by a court. Nonetheless, he answered Q. B in the affirmative, concurring with the Chief Justice and Turgeon J.A., and asking
rhetorically whether it was the essence of a federal union that it remain stagnant and incapable of evolution in the face of
perhaps only one provincial objection.

35  Bisson J.A. dissented on Q. B, and characterized the resolution as a “[Translation] quasi-legislative” act [p. 448]. In
upholding provincial “sovereignty”, he stressed the conferences and resolutions which preceded Confederation and which
were given “[Translation] legislative sanction” [p. 461] in the B.N.A. Act. Canada, he held, was a “[Translation]
quasi-federation” [p. 461]. Although provincial sovereignty was limited in same ways, nonetheless the federal Parliament
could not proceed alone. This, he said, was borne out by past practice.

\%

36  The reasons which now follow deal with QQ. 1 and 3 in the Manitoba and Newfoundland references, with Q. 4 in the
Newfoundland reference, with Q. A in the Quebec reference and with Q. B in that reference in its legal aspect. Question 2 in
the Manitoba and Newfoundland references and Q. B in the Quebec reference in its comparable conventional aspect are dealt
with in separate reasons.

Vi

37  On the footing of the adopted resolution, the Attorney General of Canada agrees that Q. 1 in the Manitoba and
Newfoundland references and Q. A in the Quebec reference should be answered in the affirmative, as is asserted by the
Attorneys General of Manitoba, Newfoundland and Quebec. Certainly, it is plain that, under the terms of the enactments
proposed in the resolution, the legislative powers of the provincial legislatures would be affected, indeed, limited by the
Charter of Rights and Freedoms. The limitations of the proposed Charter of Rights and Freedoms on legislative power apply
at both the federal level and the provincial level. This does not, however, alter the fact that there is an intended suppression of
provincial legislative power. Moreover, the enhancement of provincial legislative authority under some provisions of the
proposed enactment, as, for example, in respect of resource control, including interprovincial export (albeit subject to federal
paramountcy), and in respect of taxing power, does not alter the fact that there is an effect on existing federal-provincial
relationships under these and other provisions of the draft statute intended for submission to enactment by the Parliament of
the United Kingdom.

38  The simple answer “yes” to Q. 1 and Q. A answers both of them sufficiently, even though Q. 1 asks also “in what
respect or respects” federal-provincial relationships and provincial powers, rights or privileges would be affected. Counsel
were agreed that it would carry them and the court into considerable exposition of detail if this aspect of Q. 1 were to be
explored; for the time being, an affirmative answer to the primary issue in the question would satisfy all concerned.

VIl

39  Coming now to Q. 3 in the Manitoba and Newfoundland references and Q. B (on its legal side) in the Quebec
reference: by reason of the use of the words “constitutionally required” in Q. 3, the question imports both legal and
conventional issues and, as the latter are dealt with in separate reasons, what follows is concerned only with the legal side of
Q. 3 in the Manitoba and Newfoundland references and Q. B (on its legal side) in the Quebec reference, which meets the
submissions of all counsel on this issue.

40  There are two broad aspects to the matter under discussion, which divide into a number of separate issues: (1) the
authority of the two federal Houses to proceed by resolution where provincial powers and federal-provincial relationships are
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thereby affected; and (2) the role or authority of the Parliament of the United Kingdom to act on the resolution. The first
point concerns the need of legal power to initiate the process in Canada; the second concerns legal power, or want of it, in the
Parliament of the United Kingdom to act on the resolution when it does not carry the consent of the provinces.

41  The submission of the eight provinces which invite this court to consider the position of the British Parliament is based
on the Statute of Westminster, 1931, in its application to Canada. The submission is that the effect of the statute is to qualify
the authority of the British Parliament to act on the federal resolution without previous provincial consent where provincial
powers and interests are thereby affected, as they plainly are here. This issue will be examined later in these reasons.

42  Two observations are pertinent here. First, we have the anomaly that, although Canada has international recognition as
an independent, autonomous and self-governing state, as, for example, a founding member of the United Nations and through
membership in other international associations of sovereign states, yet it suffers from an internal deficiency in the absence of
legal power to alter or amend the essential distributive arrangements under which legal authority is exercised in the country,
whether at the federal or provincial level. When a country has been in existence as an operating federal state for more than a
century, the task of introducing a legal mechanism that will thereafter remove the anomaly undoubtedly raises a profound
problem. Secondly, the authority of the British Parliament or its practices and conventions are not matters upon which this
court would presume to pronounce.

43  The proposition was advanced on behalf of the Attorney General of Manitoba that a convention may crystallize into
law and that the requirement of provincial consent to the kind of resolution that we have here, although in origin political, has
become a rule of law. (No firm position was taken on whether the consent must be that of the governments or that of the
legislatures.)

44 In our view, this is not so. No instance of an explicit recognition of a convention as having matured into a rule of law
was produced. The very nature of a convention, as political in inception and as depending on a consistent course of political
recognition by those for whose benefit and to whose detriment (if any) the convention developed over a considerable period
of time, is inconsistent with its legal enforcement.

45  The attempted assimilation of the growth of a convention to the growth of the common law is misconceived. The latter
is the product of judicial effort, based on justiciable issues which have attained legal formulation and are subject to
modification and even reversal by the courts which gave them birth when acting within their role in the state in obedience to
statutes or constitutional directives. No such parental role is played by the courts with respect to conventions.

46 It was urged before us that a host of cases have given legal force to conventions. This is an overdrawn proposition.
One case in which direct recognition and enforcement of convention was sought is Madzimbamuto v. Lardner-Burke, [1969]
1 A.C. 645, [1968] 3 All E.R. 561. There, the Privy Council rejected the assertion that a convention formally recognized by
the United Kingdom as established, namely, that it would not legislate for Southern Rhodesia on matters within the
competence of the latter’s legislature without its government’s consent, could not be overridden by British legislation made
applicable to Southern Rhodesia after the unilateral declaration of independence by the latter’s government. Speaking for the
Privy Council, Lord Reid pointed out that, although the convention was a very important one, “it had no legal effect in
limiting the legal power of Parliament” (at p. 723). And, again (at the same page):

It is often said that it would be unconstitutional for the United Kingdom Parliament to do certain things, meaning that
the moral, political and other reasons against doing them are so strong that most people would regard it as highly
improper if Parliament did these things. But that does not mean that it is beyond the power of Parliament to do such
things. If Parliament chose to do any of them the courts could not hold the Act of Parliament invalid. It may be that it
would have been thought, before 1965, that it would be unconstitutional to disregard this convention. But it may also be
that the unilateral Declaration of Independence released the United Kingdom from any obligation to observe the
convention. Their Lordships in declaring the law are not concerned with these matters. They are only concerned with the
legal powers of Parliament.

47  Counsel for Manitoba sought to distinguish this case on the ground that the Statute of Westminster did not embrace
Southern Rhodesia, a point to which the Privy Council adverted. The Statute of Westminster will be considered later in these
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reasons, but if it had been in force in Southern Rhodesia it would be only under its terms, and not through any conventional
rule per se, that the Parliament of the United Kingdom would have desisted from legislating for Southern Rhodesia.

48  Quite a number of cases were cited on which counsel for Manitoba relied to support his contention of conventions
crystallizing into law. The chief support put forward for the “crystallization into law” proposition was the opinion of Duff
C.J.C. in Reference re Weekly Rest in Industrial Undertakings Act, etc., [1936] S.C.R. 461, [1936] 3 D.L.R. 673, affirmed in
part (sub nom. A.G. Can v. A.G. Ont.) [1937] A.C. 326, [1937] 1 W.W.R. 299, [1937] 1 D.L.R. 673, better known as “the
Labour Conventions case” when appealed to the Privy Council, which took a different view on the constitutional merits than
did the equally divided Supreme Court of Canada. The issue, so far as it touched the matter under discussion here, concerned
the alleged want of power of the Governor-General in Council, the federal executive, to enter into a treaty or accept an
international obligation toward and with a foreign state, especially where the substance of the treaty or obligation related to
matters which legislatively within Canada were within exclusive provincial competence.

49  The following portion of the reasons of Duff C.J.C. contains the passage relied on, but extends it for more accurate
context (at pp. 476-77):

With reference to the Report of the Conference of 1926, which in explicit terms recognizes treaties in the form of
agreements between governments (to which His Majesty is not, in form, a party), it is said that since an Imperial
Conference possesses no legislative power, its declarations do not operate to effect changes in the law, and it is
emphatically affirmed that, in point of strict law, neither the Governor General nor any other Canadian authority has
received from the Crown power to exercise the prerogative.

The argument is founded on the distinction it draws between constitutional convention and legal rule; and it is necessary
to examine the contention that, in point of legal rule, as distinct from constitutional convention, the Governor General in
Council had no authority to become party by ratification to the convention with which we are concerned.

There are various points of view from which this contention may be considered. First of all, constitutional law consists
very largely of established constitutional usages recognized by the Courts as embodying a rule of law. An Imperial
Conference, it is true, possesses no legislative authority. But there could hardly be more authoritative evidence as to
constitutional usage than the declarations of such a Conference. The Conference of 1926 categorically recognizes
treaties in the form of agreements between governments in which His Majesty does not formally appear, and in respect
of which there has been no Royal intervention. It is the practice of the Dominion to conclude with foreign countries
agreements in such form, and agreements even of a still more informal character — merely by an exchange of notes.
Conventions under the auspices of the Labour Organization of the League of Nations invariably are ratified by the
Government of the Dominion concerned. As a rule, the crystallization of constitutional usage into a rule of constitutional
law to which the Courts will give effect is a slow process extending over a long period of time; but the Great War
accelerated the pace of development in the region with which we are concerned, and it would seem that the usages to
which | have referred, the practice, that is to say, under which Great Britain and the Dominions enter into agreements
with foreign countries in the form of agreements between governments and of a still more informal character, must be
recognized by the Courts as having the force of law.

Indeed, agreements between the Government of Canada and other governments in the form of an agreement between
Governments, to which His Majesty is not a party, have been recognized by the Judicial Committee of the Privy Council
as adequate in international law to create an international obligation binding upon Canada (Radio Reference [Re
Regulation and Control of Radio Communication in Can., [1932] A.C. 304, [1932] 1 W.W.R. 536, 39 C.R.C. 49, [1932]
2D.L.R.81 (P.C)]D.

And at p. 478:

Ratification was the effective act which gave binding force to the convention. It was, as respects Canada, the act of the
Government of Canada alone, and the decision mentioned appears, therefore, to negative decisively the contention that,
in point of strict law, the Government of Canada is incompetent to enter into an international engagement.
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50  What the learned Chief Justice was dealing with was an evolution which is characteristic of customary international
law: the attainment by the Canadian federal executive of full and independent power to enter into international agreements.
(Indeed, in speaking of “convention” in the last-quoted paragraph he was referring to an international agreement, and
similarly in the use of the word in the second-last line of the second paragraph of the quotation and again in the middle of the
third paragraph.) International law perforce has had to develop, if it was to exist at all, through commonly recognized
political practices of states, there being no governing constitution, no legislating authority, no executive enforcement
authority and no generally accepted judicial organ through which international law could be developed. The situation is
entirely different in domestic law, in the position of a state having its own governing legislative, executive and judicial
organs and, in most cases, an overarching written constitution.

51  Duff C.J.C. indicated his view of convention as allegedly maturing into law in a domestic setting in Reference re
Power of Disallowance and Power of Reservation, [1938] S.C.R. 71, [1938] 2 D.L.R. 8. There, it was urged that a certain
portion of s. 90 of the B.N.A. Act, 1867 (incorporating, in respect of the provinces, ss. 56 and 57, with some modification)
had by reason of convention become spent and was suspended by the alleged convention. As to this, the Chief Justice said (at
p. 78):

We are not concerned with constitutional usage. We are concerned with questions of law which, we repeat, must be
determined by reference to the enactments of the British North America Acts of 1867 to 1930, the Statute of
Westminster, and, it might be, to relevant statutes of the Parliament of Canada if there were any.

Section 90 which, with the changes therein specified, reenacts sections 55, 56 and 57 of the B.N.A. Act, is still
subsisting. It has not been repealed or amended by the Imperial Parliament and it is quite clear that, by force of
subsection 1 of section 7 of the Statute of Westminster, the Dominion Parliament did not acquire by that statute, any
authority to repeal, amend or alter the British North America Acts. Whether or not, by force of section 91 (29) and
section 92 (1) of the B.N.A. Act, the Dominion Parliament has authority to legislate in respect of reservation, it is not
necessary to consider because no such legislation has been passed.

The powers are, therefore, subsisting. Are they subject to any limitation or restriction?

Once more, we are not concerned with constitutional usage or constitutional practice.

52  There is nothing in the other judgments delivered in the Labour Conventions case, supra, either in the Supreme Court
or in the Privy Council, that takes the matter there beyond its international law setting or lends credence to the crystallization
proposition urged by counsel for the Attorney General of Manitoba and, it should be said, supported by other provinces and
by observations in the reasons of the Newfoundland Court of Appeal. Other cases cited for the proposition turn out, on
examination, to be instances where the courts proceeded on firm statutory or other legal principles. This is true of the
observation of Viscount Sankey on the position of the Privy Council in Br. Coal Corp. v. R., [1935] A.C. 500 at 510, [1935]
2 W.W.R. 564, 64 C.C.C. 145, [1935] 3 D.L.R. 401, as it is of the denial of injunctive relief in respect of disclosure of the
Crossman diaries in A.G. v. Jonathon Cape Ltd.; A.G. v. Times Newspapers, [1976] 1 Q.B. 752, [1975] 3 All E.R. 484. The
court pointed out in the latter case that it had the power to restrain breaches of confidence where demanded in the public
interest, although the confidence stemmed from a convention respecting cabinet deliberations. However, the need for restraint
had gone because of the passage of time. The court was applying its own legal principles, as it might to any question of
confidence, however it arose.

53 A close look at some other cases and issues raised on socalled crystallization reveals no support for the contention.
Nothing need be said about Crown immunity or Crown prerogative, which rested firmly on common law principles and have
long since been transformed by various statutes. Among cases put forward were: Commercial Cable Co. v. Nfld., [1916] 2
A.C. 610 (P.C.); Alexander E. Hull & Co. v. M’Kenna; The Freeman’s Journal (1919) Ltd. v. Fernstrom; The Freeman's
Journal (1919) Ltd. v. Traesliberi, [1926] 1.R. 402 (P.C.); Copyright Owners Reproduction Soc. Ltd. v. E.M.l. (Australia)
Proprietary Ltd. (1958), 100 C.L.R. 597 (Aust. H.C.); Blackburn v. A.G., [1971] 1 W.L.R. 1037, [1971] 2 All E.R. 1380
(C.A); and the judgment of this court in the “Senate Reference”, Reference re Legistative Authority of Parliament in
Relation to Upper House, [1980] 1 S.C.R. 54, 102 D.L.R. (3d) 1, (sub nom. Re B.N.A. Act and Federal Senate) 30 N.R. 271.
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54 In the Commercial Cable Co. case, supra, a certain contract was held not to be binding on the government of
Newfoundland when it was not approved by a resolution of the House of Assembly, as required by a rule of the House
promulgated pursuant to statute. Hull v. M ’Kenna, supra, was the first instance of an application for leave to appeal to the
Privy Council from the Court of Appeal, the final court of the Irish Free State, which had been recognized as a Dominion
under a treaty with the United Kingdom. The question at issue was the application of Privy Council practice on petitions to it
for leave to appeal. The legal issue on which the case turned was the manner in which the Privy Council exercised its
discretion on such petitions.

55  The Copyright Owners case, supra, somewhat involved in its facts, concerned the effect upon and in Australia of a
British Act of 1928 [the Copyright Order Confirmation (Mechanical Instruments: Royalties) Act, 1928 (18 & 19 Geo. 5), c.
52] and a subsequent Act of 1956. The latter Act repealed the British Copyright Act, 1911 (1 & 2 Geo. 5), ¢. 46, which,
pursuant to its terms, had been brought into force in Australia by Commonwealth legislation. The British Act of 1911
expressly declared that it would not extend to a self-governing Dominion unless declared by the legislature of that Dominion
to be in force there, and with certain limited modifications if thought desirable. The 1956 Act [the Copyright Act, 1956 (4 &
5 Eliz. 2), c. 74], as a post-Statute of Westminster Act, did not apply to Australia when there was no declaration that the
Commonwealth had requested and consented to its application. Hence the 1911 British Act was left in force in Australia;
indeed, it was so protected under the 1956 British Act, although, as Dixon C.J. Aust. noted, it was perhaps unnecessary to say
so, in view of s. 4 of the Statute of Westminster.

56  The real issue concerned the British Act of 1928, which confirmed a Board of Trade order, resulting in the increase of
the royalty payable for reproduction of musical works beyond that fixed by the Act of 1911. There was provision in the 1911
Act for alteration of rates through an inquiry by the Board of Trade and the making of an order to be confirmed by statute.
Although the Statute of Westminster was three years away, the High Court applied a rule of construction against any British
legislative intention, even in 1928, to apply its legislation to Australia when it did not expressly say so. True, this took
account of political practice, but it was the court’s application of rules of interpretation which governed, and the political
practice would have counted for nothing if the British legislation of 1928 had been made expressly applicable to Australia.
The following passage from the reasons of McTiernan J. is instructive (at p. 613):

The rule of construction which found its source in the political and constitutional relations between the United Kingdom
and the Commonwealth of Australia before the Statute of Westminster would raise a presumption that the Act of 1928
was not intended to operate of its own force in this country. Needless to say, it is a rule of construction which this Court
would be expected to apply. The fact that the Parliament of the Commonwealth in adopting the Copyright Act 1911
(Imp.) made no special modifications in relation to s. 19(3) does not seem to me to afford any reason for our departing
from that rule of construction by holding that the Act of 1928 has force and effect in the Commonwealth. | think that it
would be fanciful to say that although the latter Act does not apply in Australia as a piece of Imperial legislation,
nevertheless, it may operate as no more than a fulfillment of the conditions prescribed by s. 19(3) for altering the rates
for the calculations of royalties.

57  An obiter of Lord Denning M.R. in the Blackburn case, supra, was urged before the court to support the crystallization
contention. The case itself arose through an attempt to stall negotiations for entry by the United Kingdom into the European
Common Market on the ground that it would involve the surrender by the British Parliament of some at least of its traditional
sovereignty. All three judges in the case agreed that there was no doubt of the power of the United Kingdom executive to
enter into treaties, and that this was beyond judicial control. Lord Denning M.R.’s obiter was as follows (at p. 1382):

We have all been brought up to believe that, in legal theory, one Parliament cannot bind another and that no Act is
irreversible. But legal theory does not always march alongside political reality. Take the Statute of Westminster 1931,
which takes away the power of Parliament to legislate for the dominions. Can anyone imagine that Parliament could or
would reverse that statute? Take the Acts which have granted independence to the dominions and territories overseas.
Can anyone imagine that Parliament could or would reverse those laws and take away their independence? Most clearly
not. Freedom once given cannot be taken away. Legal theory must give way to practical politics.

And at p. 1383:
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What are the realities here? If Her Majesty’s Ministers sign this treaty and Parliament enacts provisions to implement it,
I do not envisage that Parliament would afterwards go back on it and try to withdraw from it. But, if Parliament should
do so, then | say we will consider that event when it happens. We will then say whether Parliament can lawfully do it or
not.

Both sides referred us to the valuble article by Professor H W R Wade ["The Basis of Legal Sovereignty,” [1955]
Cambridge L.J. 172] in which he said [p. 196] that ‘sovereignty is a political fact for which no purely legal authority can
be constituted’. That is true. We must wait to see what happens before we pronounce on sovereignty in the Common
Market.

58  The relevance of this to the legal issues in the case is not clear. Certainly the other two judges who sat in the case,
Salmon and Stamp L.JJ., were of the view that the only concern of the court is with the interpretation of legislation when
enacted, not with the Crown’s conduct in entering into treaties.

59  Finally, there was an appeal to the Senate Reference, supra, a decision of this court. It is baffling how it can be said
that this court recognized convention as having per se grown into law. What was involved was a proposed federal enactment,
sought to be justified mainly under s. 91(1) [re-en. 1949 (13 Geo. 6), c. 81] of the B.N.A. Act, 1867. This court held that the
proposal, at least in its main features, was beyond federal competence. Although the court referred to certain historical
background for perspective on the position of the Senate as it was dealt with under the B.N.A. Act, its fundamental duty was
to examine the validity of a proposed federal measure sought to be justified under a grant of federal power under that Act.

60  As to all the cases cited, it must be said that there is no independent force to be found in selective quotations from a
portion of the reasons unless regard is had to issues raised and the context in which the quotations are found.

61  We were invited to consider academic writings on the matter under discussion. There is no consensus among the
author-scholars, but the better and prevailing view is that expressed in an article by Munro, “Laws and Conventions
Distinguished” (1975), 91 L.Q. Rev. 218, where he says (at p. 228):

The validity of conventions cannot be the subject of proceedings in a court of law. Reparation for breach of such rules
will not be effected by any legal sanction. There are no cases which contradict these propositions. In fact, the idea of a
court enforcing a mere convention is so strange that the question hardly arises.

Another passage from this article deserves mention, as follows (at p. 224):

If in fact laws and conventions are different in kind, as is my argument, then an accurate and meaningful picture of the
constitution may only be obtained if this distinction is made. If the distinction is blurred, analysis of the constitution is
less complete; this is not only dangerous for the lawyer, but less than helpful to the political scientist.

There is no difference in approach whether the issue arises in a unitary state or in a federal state: see Hogg, Constitutional
Law of Canada (1977), at pp. 7-11.

62 A contrary view relied on by the provincial appellants is that expressed by Professor W.R. Lederman in two published
articles, one entitled ‘“Process of Constitutional Amendment for Canada” (1967), 12 McGill L.J. 371, and the second entitled
“Constitutional Amendment and Canadian Unity,” [1978] L. Soc. of Upper Can. Lectures 17. As a respected scholar,
Professor Lederman’s views deserve more than cursory consideration. He himself recognizes that there are contrary views,
including those of an equally distinguished scholar, Professor F.R. Scott: see Scott, Essays on the Constitution (1977), pp.
144,169, 204-205, 245, 370-71 and 402. There is also the contrary view of Professor Hogg, already cited.

63  Professor Lederman relies in part on a line of cases that has already been considered, especially the reasons of Duff
C.J.C. in the Labour Conventions case, supra. The leap from convention to law is explained almost as if there was a common
law of constitutional law, but originating in political practice. That is simply not so. What is desirable as a political limitation
does not translate into a legal limitation, without expression in imperative constitutional text or statute. The position
advocated is all the more unacceptable when substantial provincial compliance or consent is by him said to be sufficient.
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Although Professor Lederman would not give a veto to Prince Edward Island, he would to Ontario or Quebec or British
Columbia or Alberta. This is an impossible position for a court to manage. Further reference to this is made later in these
reasons.

VI

64  Turning now to the authority or power of the two federal Houses to proceed by resolution to forward the address and
appended draft statutes to Her Majesty the Queen for enactment by the Parliament of the United Kingdom: there is no limit
anywhere in law, either in Canada or in the United Kingdom (having regard to s. 18 [re-en. 1875 (38 & 39 Vict.), c. 38] of
the B.N.A. Act, which ties the privileges, immunities and powers of the federal Houses to those of the British House of
Commons) to the power of the Houses to pass resolutions. Under s. 18 aforesaid, the federal Parliament may be statute define
those privileges, immunities and powers, so long as they do not exceed those held and enjoyed by the British House of
Commons at the time of the passing of the federal statute.

65  May, Treatise on the Law, Privileges, Proceedings and Usages of Parliament, 19th ed. (1976), a leading treatise on
British Parliamentary proceedings, states (at p. 382):

Every question, when agreed to, assumes the form either of an order or of a resolution of the House. One or the other of
these terms is applied in the records of the House to every motion which has been agreed to, and the application of the
term is carefully regulated with reference to the content of the motion. By its orders the House directs it committees, its
members, its officers, the order of its own proceedings and the acts of all persons whom they concern; by its resolutions
the House declares its own opinions and purposes.

This passage is repeated almost verbatim in Beauchesne’s Parliamentary Rules and Forms, 5th ed. (1978), at p. 150. The
Senate and House of Commons Act, R.S.C. 1970, c. S-8, ss. 4 and 5, reinforces what is set out in s. 18 of the B.N.A. Act, as
amended in 1875.

66  How Houses of Parliament proceed, how a provincial legislative assembly proceeds, is in either case a matter of
self-definition, subject to any overriding constitutional or self-imposed statutory or indoor prescription. It is unnecessary here
to embark on any historical review of the “court” aspect of Parliament and the immunity of its procedures from judicial
review. Courts come into the picture when legislation is enacted and not before (unless references are made to them for their
opinion on a bill or a proposed enactment). It would be incompatible with the self-regulating — “inherent” is an apt word —
authority of Houses of Parliament to deny their capacity to pass any kind of resolution. Reference may appropriately be made
to art. 9 of the Bill of Rights, 1688 (1 Will. & Mar. (2nd Sess.)), c. 2, undoubtedly in force as part of the law of Canada,
which provides that “proceedings in parliament, ought not to be impeached or questioned in any court or place out of
parliament”.

67 It is said, however, that where the resolution touches provincial powers, as the one in question here does, there is a
limitation on federal authority to pass it on to Her Majesty the Queen unless there is provincial consent. If there is such a
limitation, it arises, not from any limitation on the power to adopt resolutions, but from an external limitation based on other
considerations which will shortly be considered.

68  Although the B.N.A. Act itself is silent on the question of the power of the federal Houses to proceed by resolution to
procure an amendment to the Act by an address to Her Majesty, its silence gives positive support as much as it may reflect
the negative. Quebec Q. B suggests in its formulation that there is the necessity of affirmative proof of the power asserted,
but it would be equally consistent with constitutional precedent to require disproof. Moreover, if the two federal Houses had
the power to proceed by resolution, how is it that they have lost it?

69  For the moment, it is relevant to point out that, even in those cases where an amendment to the B.N.A. Act was
founded on a resolution of the federal Houses after having received provincial consent, there is no instance, save in the
B.N.A. Act, 1930 (20 & 21 Geo. 5), c. 26 (also R.S.C. 1970, App. II, No. 25), where such consent was recited in the
resolution. The matter remained, in short, a conventional one within Canada, without effect on the validity of the resolution
in respect of United Kingdom action. The point is underscored in relation to the very first amendment directly affecting
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provincial legislative power, the B.N.A. Act, 1940 (3 & 4 Geo. 5), c. 36 (also R.S.C. 1970, App. I, No. 27), which added
unemployment insurance to the catalogue of exclusive federal powers. Sir William Jowitt, then Solocitor General and later
Lord Chancellor, was asked in the British House of Commons about provincial consent when the amendment was in course
of passage. The question put to him and his answer are as follows: see 362 U.K. Parliamentary Debates, 5th Series, H.C.
1177-1181:

Mr. Mander ... In this bill we are concerned only with the Parliament of Canada, but, as a matter of interest, | would be
obliged if the Solicitor-General would say whether the Provincial Canadian Parliaments are in agreement with the
proposals submitted by the Dominion Parliament ...

Sir William Jowitt ... One might think that the Canadian Parliament was in some way subservient to ours, which is not
the fact. The true position is that at the request of Canada this old machinery still survives until something better is
thought of, but we square the legal with the constitutional position by passing these Acts only in the form that the
Canadian Parliament require and at the request of the Canadian Parliament.

My justification to the House for this Bill — and it is important to observe this — is not on the merits of the proposal,
which is a matter for the Canadian Parliament; if we were to embark upon that, we might trespass on what | conceive to
be their constitutional position. The sole justification for this enactment is that we are doing in this way what the
Parliament of Canada desires to do ...

In reply to the hon. Member for East Wolverhampton (Mr. Mander), | do not know what the view of the Provincial
Parliaments is. | know, however, that when the matter was before the Privy Council some of the Provincial Parliaments
supported the Dominion Parliament. It is a sufficient justification for the Bill that we are morally bound to act on the
ground that we have here the request of the Dominion Parliament and that we must operate the old machinery which has
been left over at their request in accordance with their wishes.

IX

70  This court is being asked, in effect, to enshrine as a legal imperative a principle of unanimity for constitutional
amendment to overcome the anomaly — more of an anomaly today than it was in 1867 — that the B.N.A. Act contained no
provision for effecting amendments by Canadian action alone. Although Saskatchewan has, alone of the eight provinces
opposing the federal package embodied in the resolution, taken a less stringent position, eschewing unanimity but without
quantifying the substantial support that it advocates, the provinces, parties to the references and to the appeals here, are
entitled to have this court’s primary consideration of their views.

71  The effect of those views, if they are correct in their legal position, is, of course, to leave at least the formal amending
authority in the United Kingdom Parliament. Reference will be made later to the ingredients of the arguments on legality.
The effect of the present resolution is to terminate any need to resort to the United Kingdom Parliament in the future. In line
with its rejection of unanimity, Saskatchewan asserted that it sees no violation of the principles of federalism in the resolution
so far as it concerns the amending formula proposed thereby.

72 An important question was raised by the Saskatchewan position, which invited this court to take a severable view of
the substance of the resolution, namely, to hive off the Charter of Rights and Freedoms, and perhaps other elements, save the
amending formula and the patriation feature. This was not the position of the Attorney General of Canada or any of the other
provincial Attorneys General; they were all of the view that it was the whole package that was involved in the legal issue
posed by Q. 3 and Q.B. Indeed, the legal arguments pro and con do not engage the contents of the package, and it is
impossible to qualify the issue of legality by considerations of fairness or equity or political acceptability or even judical
desirability.

73 The stark legal question is whether this court can enact by what would be judicial legislation a formula of unanimity to

initiate the amending process which would be binding not only in Canada but also on the Parliament of the United Kingdom,
with which amending authority would still remain. It would be anomalous indeed, overshadowing the anomaly of a
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constitution which contains no provision for its amendment, for this court to say retroactively that in law we have had an
amending formula all along, even if we have not hitherto know it, or to say that we have had in law one amending formula,
say from 1867 to 1931, and a second amending formula that has emerged after 1931. No one can gainsay the desirability of
federal-provincial accord or acceptable compromise. That does not, however, go to legality. As Sir William Jowitt said, as
quoted earlier, we must operate the old machinery perhaps one more time.

X

74 The provincial contentions asserted a legal incapacity in the federal Houses to proceed with the resolution which is the
subject of the references and of the appeals here. Joined to this assertion was a claim that the United Kingdom Parliament
had, in effect, relinquished its legal power to act on a resolution such as the one before this court, and that it could act in
relation to Canada only if a request was made by “the proper authorities”. The federal Houses would be such authorities if
provincial powers or interests would not be affected; if they would be, then the proper authorities would include the
provinces. It is not that the provinces must be joined in the federal address to Her Majesty the Queen; that was not argued.
Rather, their consent (or, as in the Saskatchewan submission, substantial provincial compliance or approval) was required as
a condition of the validity of the process by address and resolution and, equally, as a condition of valid action thereon by the
United Kingdom Parliament.

75  There are a number of interwoven strands in this position, which must be separated for proper analysis and assessment.
They incude some dependence on the Balfour Declaration, arising out of the Imperial Conference of 1926, and also on the
Imperial Conference of 1930, the last-mentioned conference preceded by a meeting of experts in 1929 on the operation of
Dominion legislation. Then there is a considerable emphasis on a particular view of the Statute of Westminster in respect of
some of its terms, and especially ss. 4 and 7(1). Perhaps most important is a conjoint contention based on sovereignty
(softened in reply by the Attorney General of Manitoba) and on what are said to be basic presuppositions and constitutional
underpinnings of Canadian federalism.

Xl

76  The court was invited to regard the Balfour Declaration of 1926 as embracing the provinces of Canada (and,
presumably, the states of the sister Dominion of Australia) in its reference to “autonomous commuities”. That well-known
statement of principle, a political statement in the context of evolving independence of the Dominions in their relations with
the United Kingdom, is as follows:

They are autonomous communities within the British Empire, equal in status, in no way subordinate one to another in
any aspect of their domestic or external affairs, though united by a common allegiance to the Crown, and freely
associated as members of the British Commonwealth of Nations.

77 It is impossible to seek nourishment for the provincial position in these appeals in this declaration. The provinces did
not come into the picture in the march to the Statute of Westminster, 1931, until after the 1929 Conference on the Operation
of Dominion Legislation, although, to a degree, before the Imperial Conference of 1930. They then made their views known
on certain aspects of the looming statute, views which were canvassed in a dominion-provincial conference in 1931. The
main concern touched the proposed repeal of the Colonial Laws Validity Act, 1865 (28 & 29 Vict.), c. 63, and the effect that
this might have on the amendment of the B.N.A. Act, a matter to be considered later in these reasons.

78  Although the Balfour Declaration cannot of itself support the assertion of provincial autonomy in the wide sense
contended for, it seems to have been regarded as retroactively having that effect by reason of the ultimate enactment of the
Statute of Westminster. That statute is put forward not only as signifying an equality of status as between the Dominion and
the provinces vis-a-vis the United Kingdom Parliament, but also as attenuating the theretofore untrammelled legislative
authority of that Parliament in relation to Canada where provincial interests are involved. The germ of these consequences
was said by the Newfoundland Court of Appeal to be in the Balfour Declaration, arising out of the Imperial Conference of
1926 and embodied in the report of that conference.
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79  The following summarizing passage on Q. 3 is contained in the reasons of the Newfoundland Court of Appeal [p. 18]:

In our opinion, the constitutional status of the Provinces of Canada as autonomous communities was confirmed and
perfected by: (a) the Statute of Westminster, 1931 giving effect to the constitutional principle declared by the Imperial
Conference that both the United Kingdom and the Dominions are autonomous communities equal in status, in no way
subordinate one to another in any aspect of their domestic or external affairs; (b) the recognition by that Conference of
the division of power among the constituent parts that make up the Dominion of Canada by which each is autonomous,
in no way subordinate one to another; and (c) the surrender by the Imperial Parliament to the Provinces of its legislative
sovereignty, over matters declared by the British North America Act, 1867 to be within the exclusive legislative
competence of the Provinces. The modification of that constitutional status was thereby withdrawn from future British
Parliamentary competence except with the consent of the Provinces.

While the Parliament of Great Britain, in the absence of notice to the contrary, is constitutionally entitled to accept a
Resolution passed by both Houses of the Canadian Parliament as a proper request for a constitutional amendment from
the whole Canadian community, it is nonetheless precluded, for the reasons stated above, from enacting an amendment
restricting the powers, rights and privileges granted the Provinces by the British North America Act, 1867, and enlarged
by the Statute of Westminster, 1931 over the objections of the Provinces.

80  If the significance attached to the Statute of Westminster is, indeed, what is asserted in the above-quoted passage and
what has been urged by the provinces in this court, there is no need to resort to the Balfour Declaration, save possibly as a
footnote. The course of events leading to the Statute of Westminster is detailed in numerous writings. It is sufficient to refer,
in general, to the discussion in Wheare, The Statute of Westminster and Dominion Status, 5th ed. (1953); and see especially
c. 7, “The Statute and the Legal Status of Canada”.

81  The submissions made on the Statute of Westminster by counsel who were before this court engage: (1) the preamble
to the statute; (2) s. 2(1) and (2); (3) s. 3; (4) s. 4; and (5) s. 7(1), (2) and (3). These provisions are in the following terms:

Whereas the delegates of His Majesty’s Governments in the United Kingdom, the Dominon of Canada, the
Commonwealth of Australia, the Dominion of New Zealand, the Union of South Africa, the Irish Free State and
Newfoundland, at Imperial Conferences holden at Westminster in the years of our Lord nineteen hundred and twenty-six
and nineteen hundred and thirty did concur in making the declarations and resolutions set forth in the Reports of the said
Conferences:

And whereas it is meet and proper to set out by way of preamble to this Act that, inasmuch as the Crown is the symbol
of the free association of the members of the British Commonwealth of Nations, and as they are united by a common
allegiance to the Crown, it would be in accord with the established constitutional position of all the members of the
Commonwealth in relation to one another that any alteration in the law touching the Succession to the Throne or the
Royal Style and Titles shall hereafter require the assent as well of the Parliaments of all the Dominions as of the
Parliament of the United Kingdom:

And whereas it is in accord with the established constitutional position that no law hereafter made by the Parliament of
the United Kingdom shall extend to any of the said Dominions as part of the law of that Dominion otherwise that at the
request and with the consent of that Dominion:

And whereas it is necessary for the ratifying, confirming and establishing of certain of the said declarations and
resolutions of the said Conferences that a law be made and enacted in due form by authority of the Parliament of the
United Kingdom:

And whereas the Dominion of Canada, the Commonwealth of Australia, the Dominion of New Zealand, the Union of
South Africa, the Irish Free State and Newfoundland have severally requested and consented to the submission of a
measure to the Parliament of the United Kingdom for making such provision with regard to the matters aforesaid as is
hereafter in this Act contained:
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Now, therefore, be it enacted by the King’s most Excellent Majesty by and with the advice and consent of the Lords
Spiritual and Temporal, and Commons, in this present Parliament assembled, and by the authority of the same, as
follows: — ...

2.(1) The Colonial Laws Validity Act, 1865, shall not apply to any law made after the commencement of this Act by the
Parliament of a Dominion.

(2) No law and no provision of any law made after the commencement of this Act by the Parliament of a Dominion shall
be void or inoperative on the ground that it is repugnant to the law of England, or to the provisions of any existing or
future Act of Parliament of the United Kingdom, or to any order, rule or regulation made under any such Act, and the
powers of the Parliament of a Dominion shall include the power to repeal or amend any such Act, order, rule or
regulation in so far as the same is part of the law of the Dominion.

3. It is hereby declared and enacted that the Parliament of a Dominion has full power to make laws having
extra-territorial operation.

4. No Act of Parliament of the United Kingdom passed after the commencement of this Act shall extend, or be deemed
to extend, to a Dominion as part of the law of that Dominion, unless it is expressly declared in that Act that that
Dominion has requested, and consented to the enactment thereof ...

7.(1) Nothing in this Act shall be deemed to apply to the repeal, amendment or alteration of the British North America
Acts, 1867 to 1930, or any order, rule or regulation made thereunder.

(2) The provisions of section two of this Act shall extend to laws made by any of the Provinces of Canada and to the
powers of the legislatures of such Provinces.

(3) The powers conferred by this Act upon the Parliament of Canada or upon the legislatures of the Provinces shall be
restricted to the enactment of laws in relation to matters within the competence of the Parliament of Canada or of any of
the legislatures of the Provinces respectively.

82  There is nothing in the preamble that relates to the provinces, other than the reference to the report of the Imperial
Conference of 1930. What emerged prior to this conference was an understandable provincial concern that the effect of the
proposed repeal of the Colonial Laws Validity Act in favour of the Parliament of a Dominion and, in addition, the effect of
what became s. 2(2) of the Statute of Westminster might enlarge federal power to alter, by its own legislation, provisions of
the B.N.A. Act. Thus it was that the conference of 1930 placed on record (Cmd. 3717, pp. 17-18):

...that the sections of the Statute relating to the Colonial Laws Validity Act should be so drafted as not to extend to
Canada unless the Statute was enacted in response to such requests as are appropriate to an amendment of the British
North America Act. It also seemed desirable to place on record the view that the sections should not subsequently be
extended to Canada except by an Act of the Parliament of the United Kingdom enacted in response to such requests as
are appropriate to an amendment of the British North America Act.

83 The Colonial Laws Validity Act was intended to be a liberating statute, releasing colonial legislatures from
subservience to British common law (subject to Privy Council authority) and from subservience to British statute law unless
such statute law applied expressly or by necessary implication to the colony. In the evolution of independence of the
Dominions, it came to be recognized that the United Kingdom should no longer legislate at its own instance for any
Dominion, and that the latter should be free to repeal any British legislation that was or would be made applicable to it.
Hence the statement in the preamble, and hence ss. 2 and 4 in their application to a Dominion. Following the Imperial
Conference of 1930, and as a result of the Dominion-provincial conference of 1931, the provinces obtained an assurance that
they too would benefit by the repeal of the Colonial Laws Validity Act and by being empowered to repeal any British
legislation made applicable to them. This was achieved by s. 7(2) of the Statute of Westminster. There did not appear to be
any need to include them in s. 4.
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84  The most important issue was, however, the position of the Dominion vis-a-vis the B.N.A. Act. What s. 7(1),
reinforced by s. 7(3), appeared to do was to maintain the status quo ante, that is, to leave any changes in the B.N.A. Act (that
is, such changes which, under its terms, could not be carried out by legislation of the provinces or of the Dominion) to the
prevailing situation, namely, with the legislative authority of the United Kingdom Parliament being left untouched. As Sir
William Jowitt put it in the passage quoted earlier (in connection with the debate on the unemployment insurance
amendment), “the old machinery” remained in place as a result of the Statute of Westminster. No other conclusion is
supportable on any fair reading of the terms of the Statute of Westminster.

85  The provinces, other than Ontario and New Brunswick, do not agree with this view of the Statute of Westminster.
There were a number of positions taken by them. Much was made, especially in the submissions of counsel for the Attorney
General of Manitoba, of the use of the plural in the phrase “such requests as are appropriate to an amendment of the British
North America Act” in the passage above-quoted from the report of the 1930 Imperial Conference. The point taken from this
was said to be a re-emphasis of that portion of the 1929 Conference on the Operation of Dominion Legislation, which, in
referring to the B.N.A. Act, said that the question of the proper method of amending it should remain “for future
consideration by the appropriate Canadian authorities”. It was contended, certainly with justification, that the “proper
Canadian authorities” were the Dominion and the provinces, and presumably it would be for them to decide whether it would
be the respective governments, or Parliament and the legislatures, or both, and also what degree of agreement among the
provinces would be proper. It is, however, impossible to draw from this any legal rule of conduct, because ultimately,
whatever political consensus might be achieved, there would still be the legal necessity of final United Kingdom legislative
action.

86  The matter is not advanced by the follow-up Dominion-provincial conference of 1931. As the brief summary of the
conference stated, its purpose was:

...to give the Provinces an opportunity to express their views with regard to the Statute of Westminster and the proposed
Section, numbered 7, which will be inserted to deal exclusively with the Canadian position. No objection was made to
the principle of the proposed legislation, and a proposal that the provisions of the Statute relating to the repeal of the
Colonial Laws Validity Act should extend to the Provinces was approved. The Canadian Section (7) was drafted and
found satisfactory by all the Provinces, though Quebec asked for further time for consideration. Meanwhile, the
approval of the Quebec Government has been received.

87  The conference summary continued as follows:

Certain other constitutional questions arose during the Conference. Some Provinces desired that the question of powers
and procedure in respect to constitutional amendment should be discussed together with the wider subject of
constitutional relations between Dominions [sic] and Provinces. This was found to be impossible at that meeting, but it
was agreed that a constitutional conference should be summoned as soon as possible. It was the general opinion that at
such a conference a method of amending the Canadian constitution by Canadian agencies might be discovered which
would reconcile the two essential features of reasonable elasticity of change and the preservation of provincial rights.

88  The underlined sentence in the above-quoted conference summary shows quite clearly that, as of 1930, there was
certainly no rule of law with respect to constitutional amendment. No change was effected in the legal position by the Statute
of Westminster.

89 It was also urged upon this court that s. 7(1), which in terms (“nothing in this Act shall be deemed to apply to ... the
British North America Acts, 1867 to 1930”) removes the B.N.A. Act (at least as it then stood) from the application of any
terms of the Statute of Westminster, was addressed to ss. 2 and 3 and not to s. 4. The argument goes: that s. 7(1) does not
exclude the application of s. 4; that s. 4 must be read in its preclusive effect on a Dominion as having the provinces in view;
and that the “request and consent” which must be declared in a British statute to make it applicable to Canada is the request
and consent of the Dominion and the provinces if the statute is one affecting provincial interests or powers, for example, an
amendment of the B.N.A. Act, as envisaged by the resolution herein. The word “Dominion” in s. 4, it is said, must be read in
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what may be called a “conjoint” or “collective” sense, as including both the Dominion and the provinces; otherwise, it is
submitted, the purpose of the Statute of Westminster would be defeated. A difference, said to be significant, is pointed up in
the reference to “Parliament of a Dominion” in s. 3 and the bare word “Dominion” in s. 4.

90  Nothing in the language of the Statute of Westminster supports the provincial position, yet it is on this interpretation
that it is contended that the Parliament of the United Kingdom has relinquished or yielded its previous omnipotent legal
authority in relation to the B.N.A. Act, one of its own statutes. As an argument on Q. 3 and Q. B (in its legal aspect), it asserts
a legal diminution of United Kingdom legislative supremacy. The short answer to this ramified submission is that it distorts
both history and ordinary principles of statutory or constitutional interpretation. The plain fact is that s. 7(1) was enacted to
obviate any inference of direct unilateral federal power to amend the B.N.A. Act and that it is s. 7(3) that is addressed to s. 2,
and not s. 7(1). It is for this reason that it was unnecessary to provide in respect of Canada what was provided by s. 9(3) in
respect of Australia, namely, that in the application of the Statute of Westminster to the Commonwealth of Australia:

(3) ...the request and consent referred to in section four shall mean the request and consent of the Parliament and
Government of the Commonwealth.

There is, moreover, an interpretation section in the Statute of Westminster, being s. 1, and in it:

1. ..."Dominion’ means any of the following Dominions, that is to say, the Dominion of Canada, the Commonwealth of
Australia, the Dominion of New Zealand, the Union of South Africa, the Irish Free State and Newfoundland.

The reference to “Parliament of a Dominion” in s. 3 and “Dominion” in s. 4 is easily explained by the context. The argument
on the Statute of Westminster is untenable, but it leaves for more anxious consideration the effect of the removal of the
B.N.A. Act from the Statute of Westminster and the preservation by s. 7(3) of the existing distribution of legislative powers
under the B.N.A. Act.

Xl

91  This leads to the submissions made on the sovereignty of the provinces in respect of their powers under the B.N.A.
Act, the term “sovereignty” being modified in the course of argument to “supremacy”. Allied to this was the contention that
Canada cannot do indirectly what it cannot do directly; it could not by an enactment of its own accomplish that which is
proposed by the resolution. Such an enactment would be clearly ultra vires as to most of the provisions put forward by the
resolution, and it should not be able to improve its position in law by invoking the aid of the United Kingdom Parliament.
Moreover, even if the Parliament of the United Kingdom retained its formal legal authority over the B.N.A. Act, as one of its
enactments, it was, in the words used by the late and, at the time, former Justice Rand, “a bare legislative trustee”, subject as
a matter of law to the direction of the beneficiaries, namely, the Dominion and the provinces, in respect of the resolution.

92 It will be convenient to deal at this point with the “directindirect” contention and with the notion of legislative
trusteeship before returning to the main submission on provincial legislative supremacy. That submission involves a
consideration of the character of Canadian federalism, and it must, of course, be carefully assessed.

93  The direct-indirect contention, taken by itself, amounts to this: that, whether or not the federal Houses can seek to
obtain enactment of the draft statute appended to the resolution, it would in any even be illegal to invoke United Kingdom
authority to do for Canada what it cannot do itself. The maxim “you cannot do indirectly what you cannot do directly” is a
much abused one. It was used to invalidate provincial legislation in Madden v. Nelson & Ford Sheppard Ry., [1889] A.C. 626
(P.C). It is a pithy way of describing colourable legislation: see Ladore v. Bennett, [1939] A.C. 468 at 482, [1939] 3 All E.R.
98 (P.C.) . However, it does not preclude a limited legislature from achieving directly under one head of legislative power
what it could not do directly under another head. The question, of course, remains whether the two federal Houses may alone
initiate and carry through the process to invoke the competence of the United Kingdom Parliament.

94 At least with regard to the amending formula the process in question here concerns not the amendment of a complete
consitution but rather the completion of an incomplete constitution.
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95  We are involved here with a finishing operation, with fitting a piece into the constitutional edifice; it is idle to expect
to find anything in the B.N.A. Act that regulates the process that has been initiated in this case. Were it otherwise, there
would be no need to resort to the resolution procedure invoked here, a procedure which takes account of the
intergovernmental and international link between Canada and Great Britain. There is no comparable link that engages the
provinces with Great Britain. Moreover, it is to confuse the issue of process, which is the basic question here, with the legal
competence of the British Parliament when resort is had to the direct-indirect argument. The legal competence of that
Parliament, for the reasons already given, remains unimpaired, and it is for it alone to determine if and how it will act.

96  The late Rand J. used the words “a bare legislative trustee” in the Holmes Lecture delivered at Harvard Law School
under the title “Some Aspects of Canadian Constitutionalism” and reproduced in (1960), 38 Can. Bar Rev. 135. His use of
the phrase came in the course of his discussion of the effect of the Statute of Westminster. He said this (at p. 145):

Legislatively, a unique situation has been created. The British Parliament has in effect become a bare legislative trustee
for the Dominion; the constitutional organ for altering the provisions of the Canadian constitution contained in the Act
of 1867 remains so far the British Parliament; but the political direction resides in the Parliament of the Dominion; the
former has conceded its residue of legislative power vis-a-vis Canada, to be no more than means for effecting the will of
Canada. It might happen, although it is most unlikely, that the British Parliament should demur to a request for a
legislative amendment, as, for example, involving important legislative effect not concurred in by one or more of the
provinces; but that amounts to no more than saying that the Canadian people would not yet have agreed on the mode of
modifying their internal constitutional relations. Once that means has been agreed upon, legislative independence, not
only in substance but in form, will have been attained.

97  The Newfoundland Court of Appeal adopted the phrase, but decided that Rand J. should not have limited the suggested
trusteeship as being for the Dominion of Canada alone. Moreover, the court overlooked a central point in the Rand lecture,
that “the political direction resides in the Parliament of the Dominion”. Thus the court said [p. 17]:

We adopt that statement fully with the important addition that the Parliament of Great Britain is a ‘bare legislative
trustee’ for both the federal Parliament and the provincial Legislatures in relation to the matters within their respective
legislative competence. Any amendment enacted by the Parliament of Great Britain affecting the legislative competence
of either of the parties, without that party’s consent, would not only be contrary to the intendment of the Statute of
Westminster, 1931 but it could defeat the whole scheme of the Canadian federal Constitution.

98 Itis enough to counter this assessment of the Newfoundland Court of Appeal by referring to what Gérin-Lajoie said in
his seminal text Constitutional Amendment in Canada (1950), at p. 138:

While the Parliament of the United Kingdom is precluded from enacting any constitutional amendment without a proper
request from Canada the only competent voice of Canada for this purpose is that of the federal power. The provincial
authorities — either executive or legislative — have no locus standi to move the British Parliament or Government with
a view to securing an amendment to the federal Constitution.

99  Itis obvious that any change in the legislative power of either Parliament or the provincial legislatures would directly
affect the other. The thrust of the Newfoundland Court of Appeal’s remarks just quoted goes more properly to the
submissions and contentions on the nature of Canadian federalism than to any intendment of the Statute of Westminster.
Whatever the statute may import as to intra-Canadian conventional procedures, there is nothing in it or in the proceedings
leading up to it that casts any doubt in law as to the undiminished authority of the Parliament of the United Kingdom over the
B.N.A. Act.

X
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100 At bottom, the challenge to the competency in law of the federal Houses to seek enactment by the Parliament of the
United Kingdom of the statutes embodied in the resolution is based on the recognized supremacy of provincial legislatures in
relation to the powers conferred upon them under the B.N.A. Act, as supremacy vis-a-vis the federal Parliament.
Reinforcement, or perhaps the foundation of this supremacy, is said to lie on the nature or character of Canadian federalism.

101  The supremacy position, taken alone, needs no further justification than that found in the respective formulations of
the powers of Parliament and the provincial legislatures in ss. 91 and 92 of the B.N.A. Act. Federal paramountcy is, however,
the general rule in the actual exercise of these powers. This notwithstanding, the exclusiveness of the provincial powers
(another way of expressing supremacy, and more consonant with the terms of the B.N.A. Act) cannot be gainsaid. The long
list of judicial decisions, beginning with Hodge v. R. (1883), 9 App. Cas. 117 (P.C.), and carrying through such cases as
Liquidators of Maritime Bank v. Receiver Gen. N.B., [1892] A.C. 437 (P.C.), and the Labour Conventions case, supra, where
the Privy Council expressed its “watertight compartment view” of legislative power (see p. 354 A.C.) provide adequate
support for the principle of exclusiveness or supremacy but, of course, within the limits of the B.N.A. Act.

102  Although there are what have been called “unitary features” in the B.N.A. Act, involving overriding powers (to be
distinguished from paramountcy of legislation) in the federal Parliament and government, their modification of exclusive
provincial authority does not detract from that authority to any substantial degree. Thus, the federal declaratory power under
s. 92(10)(c) has a limited operation; reservation and disallowance of provincial legislation, although in law still open, have to
all intents and purposes fallen into disuse. The fact of appointment of the Lieutenant-Governors of the provinces by the
central government does not, as a practical matter, have any significance for provincial powers when, under the law, the
Lieutenant-Governor is as much the personal representative of the Crown as is the Governor-General. In each case, the
representation is, of course, in respect of the powers respectively assigned to Parliament and the legislatures. Moreover, since
there is an international, a foreign relations aspect involved in the relationship of Canada and Great Britain, any formal
communication between a province and its Lieutenant-Governor with the United Kingdom government or with the Queen
must be through the federal government or through the Governor-General.

103 It is important in this connection to emphasize that the government of Canada had by 1923 obtained recognition
internationally of its independent power to enter into external obligations when it negotiated the Halibut Treaty with the
United States. Great Britain understood this by that time, as did the United States. The subsequent Imperial conferences
added confirmation, sanctified by the Statute of Westminster, which also put internal independence from Great Britain on a
legal foundation. The remaining badge of subservience, the need to resort to the British Parliament to amend the B.N.A. Act,
although preserved by the Statute of Westminster, did not carry any diminution of Canada’s legal right in international law,
and as a matter of Canadian constitutional law, to assert its independence in external relations, be they with Great Britain or
other countries. The matter is emphasized by the judgment of this court in Reference re Offshore Mineral Rights (B.C.),
[1967] S.C.R. 792 at 816, 62 W.W.R. 21, 65 D.L.R. (2d) 353. This is a relevant consideration in the appeals which are before
this court.

104  What is put forward by the provinces which oppose the forwarding of the address without provincial consent is that
external relations with Great Britain in this respect must take account of the nature and character of Canadian federalism. It is
contended that a legal underpinning of their position is to be found in the Canadian federal system, as reflected in historical
antecedents, in the pronouncements of leading political figures and in the preamble to the B.N.A. Act.

105  The arguments from history do not lead to any consistent view or any single view of the nature of the B.N.A. Act;
selective interpretations are open and have been made; see Report of the Royal Commission on Dominion-Provincial
Relations (1940), vol. 1, pp. 29 et seq. History cannot alter the fact that in law there is a British statute to construe and apply
in relation to a matter, fundamental as it is, that is not provided for by the statute. Practices which took account of evolving
Canadian independence did of course develop. They had both intra-Canadian and extra-Canadian aspects in relation to British
legislative authority. The former have already been canvassed, both in the reasons on Q. 2 and Q. B and, to a degree, in these
reasons. Theories, whether of a full compact theory (which, even factually, cannot be sustained, having regard to federal
power to create new provinces out of federal territories, which was exercised in the creation of Alberta and Saskatchewan) or
of a modified compact theory, as urged by some of the provinces, operate in the political realm, in political science studies.
They do not engage the law, save as they might have some peripheral relevance to actual provisions of the B.N.A. Act and its
interpretation and application. Thus it is, to take one example, that in the “N.S. Interdelegation case”, A.G. N.S. v. A.G. Can.,
[1951] S.C.R. 31, [1950] 4 D.L.R. 369, affirming (sub nom. Re Bill 136 in N.S. Legislature, 1947) [1948] 4 D.L.R. 1, Rinfret
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C.J.C. said (at p. 34):

The constitution of Canada does not belong either to Parliament, or to the Legislatures; it belongs to the country and it is
there that the citizens of the country will find the protection of the rights to which they are entitled. It is part of that
protection that Parliament can legislate only on the subject matters referred to it by section 91 and that each Province
can legislate exclusively on the subject matters referred to it by section 92.

106  This was said, however, in the context of an issue raised under the terms of the B.N.A. Act, the issue being whether
there could be interdelegation between the Parliament of Canada and the provincial legislatures of their respective legislative
powers, which, as to each level of authority, were conferred as exclusive powers. In the court below, the Nova Scotia
Supreme Court en banc, Chisholm C.J.N.S. remarked that the B.N.A. Act is not a counter for the exchange of constitutional
wares: see p. 6.

107  The statement above quoted of Rinfret C.J.C. carries no independent legal consequence; it is simply underscores the
imperative character of the distribution of legislative power. In short, as in the attempt to argue crystallization of convention
into law, there is nothing in the reference to theories of federalism reflected in some case law that goes beyond their use as an
aid to a justiciable question raised apart from them.

108  So too with pronouncements by political figures or persons in other branches of public life. There is little profit in
parading them.

109  Support for a legal requirement of provincial consent to the resolution that is before this court, consent which is also
alleged to condition United Kingdom response to the resolution, is, finally, asserted to lie in the preamble of the B.N.A. Act
itself, and in the reflection, in the substantive terms of the Act, of what are said to be fundamental presuppositions in the
preamble as to the nature of Canadian federalism. The preamble recites (and the whole of it is reproduced) the following:

Whereas the Provinces of Canada, Nova Scotia and New Brunswick have expressed their Desire to be federally united
into One Dominion under the Crown of the United Kingdom of Great Britain and Ireland, with a Constitution similar in
Principle to that of the United Kingdom:

And whereas such a Union would conduce to the Welfare of the Provinces and promote the Interests of the British
Empire:

And whereas on the Establishment of the Union by Authority of Parliament it is expedient, not only that the Constitution
of the Legislative Authority in the Dominion be provided for, but also that the Nature of the Executive Government
therein be declared:

And whereas it is expedient that Provision be made for the eventual Admission into the Union of other Parts of British
North America ...

110  What is stressed is the desire of the named provinces “to be federally united ... with a Constitution similar in principle
to that of the United Kingdom”. The preamble speaks also of union into “One Dominion” and of the establishment of the
Union “by authority of Parliament”, that is, the United Kingdom Parliament. What then is to be drawn from the preamble as a
matter of law? A preamble, needless to say, has no enacting force, but certainly it can be called in aid to illuminate provisions
of the statute in which it appears. Federal union “with a Constitution similar in Principle to that of the United Kingdom” may
well embrace responsible government and some common law aspects of the United Kingdom’s unitary constitutionalism,
such as the rule of law and Crown prerogatives and immunities. The “rule of law” is a highly textured expression, importing
many things which are beyond the need of these reasons to explore, but conveying, for example, a sense of orderliness, of
subjection to known legal rules and of executive accountability to legal authority. Legislative changes may alter common law
prescriptions, as has happened with respect to Crown prerogatives and immunities. There is also an internal contradiction in
speaking of federalism in the light of the invariable principle of British Parliamentary supremacy. Of course, the resolution of
this contradiction lies in the scheme of distribution of legislative power, but this owes nothing to the preamble, resting rather
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on its own exposition in the substantive terms of the B.N.A. Act.

111 There is not and cannot be any standardized federal system from which particular conclusions must necessarily be
drawn. Reference was made earlier to what were called “unitary features” of Canadian federalism, and they operate to
distinguish Canadian federalism from that of Australia and that of the United States. Allocations of legislative power differ,
as do the institutional arrangements through which power is exercised. This court is being asked by the provinces which
object to the so-called federal “package” to say that the internal distribution of legislative power must be projected externally,
as a matter of law, although there is no legal warrant for this assertion and, indeed, what legal authority exists (as in s. 3 of
the Statute of Westminster) denies this provincial position.

112 At bottom, it is this distribution, it is the allocation of legislative power as between the central Parliament and the
provincial Legislatures that the provinces rely on as precluding unilateral federal action to seek amendments to the B.N.A.
Act that effect, whether by limitation or extension, provincial legislative authority. The Attorney General of Canada was
pushed to the extreme by being forced to answer affirmatively the theoretical question whether in law the federal government
could procure an amendment to the B.N.A. Act that would turn Canada into a unitary state. That is not what the present
resolution envisages, because the essential federal character of the country is preserved under the enactments proposed by the
resolution.

113  That, it is argued, is no reason for conceding unilateral federal authority to accomplish, through invocation of
legislation by the United Kingdom Parliament, the purposes of the resolution. There is here, however, an unprecedented
situation, in which the one constant since the enactment of the B.N.A. Act in 1867 has been the legal authority of the United
Kingdom Parliament to amend it. The law knows nothing of any requirement of provincial consent, either to a resolution of
the federal Houses or as a condition of the exercise of United Kingdom legislative power.

114 In the result, the third question in the Manitoba and Newfoundland cases should, as a matter of law, be answered in
the negative, and Q. B should, in its legal aspect, be answered in the affirmative.

XV

115  There remains for consideration Q. 4 in the Newfoundland reference. The question, in effect, asks if the matters
therein raised could happen under the amending formula in the draft statute appended to the resolution proposed for adoption
by the two federal Houses. There were, as previously noted, some changes in the draft statute prior to its adoption by the
federal Houses, and a change as well in the numbering of some of the sections relevant to Q. 4. However, it is unnecessary to
go into these number changes, because the Attorney General of Canada agrees with the conclusions of the Newfoundland
Court of Appeal as set out in the first three parts of its answer to the question, and the Attorney General of Newfoundland
agrees with the Attorney General of Canada that the Newfoundland Court of Appeal was in error in the fourth part of its
answer to the question. It was wrong to say that in a referendum under s. 42 (as it then was) of the proposed statute (now s.
46) the approval of the majority of the people in each province was required. The proper view was that only the approval of
the majority of the people voting in a referendum in those provinces the approval of those legislatures would be required
under the general amending formula would be necessary.

116  The Attorney General of Canada agreed with the Newfoundland Court of Appeal that an unqualified answer to Q. 4
might be misleading, and he submitted what he considered to be better answers to Q. 4. Since there was substantial
agreement before this court by the Attorney General of Canada and the Attorney General of Newfoundland as to the proper
answer to Q. 4, it is unnecessary to dwell on its details here. Moreover, it involves an assessment of the substantive terms of
the draft statute proposed for enactment by the United Kingdom Parliament, and in that respect it is an example of the
specifics which were sought in the answer to Q. 1 and which, it was agreed by counsel, need not be elaborated. It is hence
unnecessary to say more on Q. 4, in the recognition also that this court is not concerned here with the wisdom of the proposed
enactment.

XV

117  Nothing said in these reasons is to be construed as either favouring or disapproving the proposed amending formula
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or the Charter of Rights and Freedoms or any of the other provisions of which enactment is sought. The questions put to this
court do not ask for its approval or disapproval of the contents of the so-called “package”.

118  What is central here is the untrammelled authority at law of the two federal Houses to proceed as they wish in the
management of their own procedures and hence to adopt the resolution which is intended for submission to Her Majesty for
action thereon by the United Kingdom Parliament. The B.N.A. Act does not, either in terms or by implication, control this
authority or require that it be subordinated to provincial assent. Nor does the Statute of Westminster interpose any
requirement of such assent. If anything, it leaves the position as it was before its enactment. Developments subsequent
thereto do not affect the legal position.

119  In summary, the answers to QQ. 1 and 3, common to the Manitoba and Newfoundland references, should be as
follows:

120 Q.1—Yes.
121 Q. 3 — Asa matter of law, no.

122 The answer to Q. 4 in the Newfoundland reference should be as expressed in the reasons of the Newfoundland Court
of Appeal, subject to the correction made in the reasons herein.

123 The answers to the questions in the Quebec Reference should be as follows:

124 Q. A(i) — Yes.

125 Q. A(ii) — Yes.

126 Q. B(i) — As a matter of law, yes.

127 Q. B(ii) — As a matter of law, yes.

128  There will be, of course, no order as to costs.

Martland and Ritchie JJ.: (concurring as to Q. 1, dissenting as to Q. 3):

129  These are three appeals from the opinions of the Courts of Appeal of Manitoba [[1981] 2 W.W.R. 193, 117 D.L.R.
(3d) 1, 7 Man. R. (2d) 269], Newfoundland [29 N. & P.E.I.R. 503, 118 D.L.R. (3d) 1, 82 A.P.R. 503] and Quebec [120
D.L.R. (3d) 385] pronounced in respect of three references to those courts concerning the constitutional propriety and
lawfulness of a proposed resolution now before the Senate and House of Commons of Canada.

130  The Lieutenant-Governor in Council of Manitoba referred three questions to the Manitoba Court of Appeal for

hearing and consideration by an order in council dated 24th October 1980; the questions [quoted at p. 200] were:

1. If the amendments to the Constitution of Canada sought in the ‘Proposed Resolution for a Joint Address to Her
Majesty the Queen respecting the Constitution of Canada’, or any of them, were enacted, would federal-provincial
relationships or the powers, rights or privileges granted or secured by the Constitution of Canada to the provinces, their
legislatures or governments be affected and if so, in what respect or respects?

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the
Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces?

3. Is the agreement of the provinces of Canada constitutionally required for amendment to the Constitution of Canada
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where such amendment affects federal-provincial relationships or alters the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governmments?

131  The reasons for judgment were delivered by the Manitoba Court of Appeal on 3rd February 1981. A majority of the
court refused to answer Q. 1. Freedman C.J.M. and Matas J.A. held that the question was at that time tentative and premature.
Hall J.A. held that Q. 1 was not appropriate for a judicial response, and in any event was speculative and premature. Huband
and O’Sullivan JJ.A. both held that the question should have been answered in the affirmative.

132 Freedman C.J.M. and Matas, O’Sullivan and Huband JJ.A. answered Q. 2 in the negative. Hall J.A. held that Q. 2
was not appropriate for judicial response.

133 Question 3 was answered in the negative by Freedman C.J.M. and Hall and Matas JJ.A. O’Sullivan and Huband JJ.A.
would have answered Q. 3 in affirmative.

134 By order in council dated 5th December 1980, the Lieutenant-Governor in Council of Newfoundland referred four
questions to the Newfoundland Court of Appeal for hearing and consideration. The first three questions asked were the same
as those in the Manitoba reference. Question 4 was as follows [quoted at p. 506]:

4. If Part V of the proposed resolution referred to in question 1 is enacted and proclaimed into force could

(a) the Terms of Union, including terms 2 and 17 thereof contained in the schedule to the British North America Act
1949 (12-13 George VI, c. 22 [U.K.] [also R.S.C. 1970, App. 11, No. 31]), or

(b) section 3 of the British North America Act, 1871 (34-35 Victoria, ¢. 28 [U.K.] [also R.S.C. 1970, App. Il, No. 11]) be
amended directly or indirectly pursuant to Part VV without the consent of the Government, Legislature or a majority of
the people of the Province of Newfoundland voting in a referendum held pursuant to Part \V/?

135  The judgment of the unanimous court was delivered on 31st March 1981. In a joint opinion, Mifflin C.J.N. and
Morgan and Gushue JJ.A. answered QQ. 1, 2 and 3 in the affirmative. Question 4 was answered in the following terms [p.
535]:

(1) By s. 3 of the British North America Act 1871, Term 2 of the Terms of Union cannot now be changed without the
consent of the Newfoundland Legislature.

(2) By s. 43 of the Constitution Act, as it now reads, none of the Terms of Union can be changed without the consent of
the Newfoundland Legislative Assembly.

(3) Both of these sections can be changed by the amending formulae prescribed in s. 41 and the Terms of Union could
then be changed without the consent of the Newfoundland Legislature.

(4) If the amending formula under s. 42 is utilized, both of these sections can be changed by a referendum held pursuant
to the provisions of s. 42. In this event, the Terms of Union could then be changed without the consent of the
Newfoundland Legislature, but not without the consent of the majority of the Newfoundland people voting in a
referendum.

136 By order in council dated 17th December 1980, the government of Quebec submitted to the Quebec Court of Appeal
two questions, each containing two sub-questions. The following is the English translation of the questions submitted [quoted
at pp. 389-90]:

A) If the Canada Act and the Constitution Act 1981 should come into force and if they should be valid in all respects in
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Canada would they affect:
i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?
ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

B) Does the Canadian Constitution empower, by statute, convention or otherwise, the Senate and the House of
Commons of Canada to amend the Canadian Constitution without the consent of the provinces and in spite of the
objection of several of them, in such a manner as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

137  The judgment of the Quebec Court of Appeal was delivered on 15th April 1981. Créte C.J.Q. and Owen, Turgeon and
Bélanger JJ.A. answered both questions in the affirmative. Bisson J.A., dissenting, would have answered Q. A in the
affirmative and Q. B in the negative.

138  Each of these judgments was appealed to this court as of right. Argument was heard in this court from the Attorneys
General of all ten provinces, the Attorney General of Canada, and the Four Nations Confederacy Inc. Argument was heard on
each appeal, but the appeals were heard consecutively.

139  The Canada Act and the Constitution Act, 1981, referred to in the Quebec reference, are the subjects of a resolution
now before the Senate and House of Commons of Canada. That resolution states:

THAT, WHEREAS in the past certain amendments to the Constitution of Canada have been made by the Parliament of
the United Kingdom at the request and with the consent of Canada;

AND WHEREAS it is in accord with the status of Canada as an independent state that Canadians are able to amend their
Constitution in Canada in all respects;

AND WHEREAS it is also desirable to provide in the Constitution of Canada for the recognition of certain fundamental
rights and freedoms and to make other amendments to that Constitution;

A respectful address be presented to Her Majesty the Queen in the following words:
To the Queen’s Most Excellent Majesty:
Most Gracious Sovereign:

We, Your Majesty’s loyal subjects, the House of Commons of Canada in Parliament assembled, respectfully approach
Your Majesty, requesting that you may graciously be pleased to cause to be laid before the Parliament of the United
Kingdom a measure containing the recitals and clauses hereinafter set forth: ...

140  The recitals and clauses referred to in the resolution set forth the Canada Act and the Constitution Act, 1981. The
Canada Act recites the request and consent of the Senate and House of Commons to the measure, enacts the Constitution Act,
1981, and declares that no Act of the Parliament of the United Kingdom passed after the Constitution Act, 1981, shall form
part of the laws of Canada.

141 The Constitution Act, 1981, if validly enacted, would effect two major changes to the existing constitution of Canada.

Part I of the Act contains a “Charter of Rights and Freedoms”, which would bind both the provincial and federal legislatures.
Part IV and V of the Act contain elaborate provisions for all future amendments to the Canadian constitution.
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142 It is now conceded that the answer to the first question in the Manitoba and Newfoundland references and to Q. A(i)
and (ii) of the Quebec reference should be in the affirmative. The second question in the Manitoba and Newfoundland
references has been dealt with in a separate judgment, to which we are parties. We agree with the disposition of the fourth
question in the Newfoundland reference proposed in the reasons for judgment of the other members of the court which deal
with that matter.

143 The third question in the Manitoba and the Newfoundland references asks whether the agreement of the provinces of
Canada is “constitutionally required” for amendment to the constitution of Canada where such amendment affects
federal-provincial relationships or alters the powers, rights or privileges granted or secured by the constitution of Canada to
the provinces, their legislatures or governments. If the second question is answered in the affirmative, then it is recognized
that a constitutional convention exists that the House of Commons and the Senate will not request an amendment of the
B.N.A. Act, 1867 (30 & 31 Vict.), c. 3 (also R.S.C. 1970, App. I, No. 5) of the kind contemplated in Q. 2 without first
obtaining the agreement of the provinces. If that is so, then the agreement of the provinces is constitutionally required for
such an amendment and the answer to Q. 3 should be in the affirmative and, in our opinion, that answer should be given.

144 However, there is a further issue which requires consideration, in that, in the courts below and in the arguments
submitted by counsel before this court, the answer to Q. 3 was debated as though the words “constitutionally required” were
to be considered as meaning “legally required”.

145  In the Quebec reference the question is phrased differently in Q. B. What is asked is whether the Senate and the
House of Commons are empowered by the Canadian constitution, whether by statute, convention or otherwise, to cause the
Canadian constitution to be amended without the consent of the provinces, and in spite of the objection of several of them, in
such a manner as to affect the legislative competence of provincial legislatures or the status or role of provincial legislatures
or governments within the Canadian federation.

146 We are not referred to any statute which confers such a power. The answer to Q. 2, if answered in the affirmative,
denies that such a power exists by convention. The remaining issue is whether such a power has been conferred on the two
Houses otherwise than by statute or convention.

147  We think Q. B of the Quebec reference more clearly raises the legal issue than does Q. 3 in the other two references,
and we shall deal with that issue in these reasons.

148 At the outset, we would point out that we are not concerned with the matter of legality or illegality in the sense of
determining whether or not the passage of the resolution under consideration involves a breach of the law. The issue is as to
the existence of a power to do that which is proposed to be done. The question is whether it is intra vires of the Senate and
the House of Commons to cause the proposed amendments to the B.N.A. Act, 1867 to be made by the Imperial Parliament by
means of the resolution now before the court, in the absence of provincial agreement.

149  This issue is unique, because in the 114 years since Confederation the Senate and House of Commons of Canada
have never sought, without the consent of the provinces, to obtain such an amendment, nor, apparently, has that possibility
ever been contemplated.

150  The B.N.A. Act, 1867 (herein “the B.N.A. Act”) commences with the following significant recitals:
Whereas the Provinces of Canada, Nova Scotia and New Brunswick have expressed their Desire to be federally united

into One Dominion under the Crown of the United Kingdom of Great Britain and Ireland, with a Constitution similar in
Principle to that of the United Kingdom:

And whereas such a Union should conduce to the Welfare of the provinces and promote the Interests of the British
Empire:

And whereas on the Establishment of the Union by Authority of Parliament it is expedient, not only that the Constitution
of the Legislative Authority in the Dominion be provided for, but also that the Nature of the Executive Government
therein be declared:
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And whereas it is expedient that Provision be made for the eventual Admission into the Union of other Parts of British
North America: ...

151  The first recital makes it clear that this statute was passed at the behest of the named provinces and that what was
sought was a federal union. The second recital states that such union would “conduce to the Welfare of the Provinces”.

152  Parts | to V of the B.N.A. Act provide for the establishment of the union by proclamation, and for the vesting of
executive and legislative authority in Her Majesty the Queen and her representatives and in the Parliament of Canada and the
legislatures of the provinces. Part VI deals with the distribution of legislative powers. The opening words of s. 91 [am. 1940
(3 & 4 Geo. 6), c. 36, s. 1; 1949 (No. 2) (13 Geo. 6), c. 81, s. 1] and s. 92 bear reproduction; they provide:

91. It shall be lawful for the Queen, by and with the Advice and Consent of the Senate and House of Commons, to make
laws for the Peace, Order and good government of Canada, in relation to all Matters not coming within the Classes of
Subjects by this Act assigned exclusively to the Legislatures of the Provinces; and for greater Certainty, but not so as to
restrict the Generality of the foregoing Terms of this Section, it is hereby declared that (notwithstanding anything in this
Act) the exclusive Legislative Authority of the Parliament of Canada extends to all Matters coming within the Classes of
Subjects next herein-after enumerated; that is to say, — ...

92. In each Province the Legislature may exclusively make Laws in relation to Matters coming within the Classes of
Subjects next herein-after enumerated; that is to say, — ...

153  Section 93 gave exclusive power to the provinces to make laws in relation to education, subject to certain protective
provisions in respect of denominational and separate schools.

154  Section 95 gave concurrent legislative power to the provincial legislatures and to the Parliament of Canada with
respect to agriculture and immigration, but provincial legislation was to be effective only so long as it was not repugnant to
an Act of the Canadian Parliament.

155  Part VII of the B.N.A. Act dealt with judicature.

156  Part VIII dealt with revenues, debts and taxation. Section 109 provided that all lands, mines, minerals and royalties
belonging to the several provinces of Canada, Nova Scotia and New Brunswick should belong to the several provinces of
Ontario, Quebec, Nova Soctia and New Brunswick in which the same were situate.

157  Part IX is entitled “Miscellaneous Provisions”. Section 129 continued all laws in effect in Canada, Nova Scotia and
New Brunswick in effect at the union, subject, except as to Acts of the Parliament of Great Britain, to repeal, abolition or
alteration by the Parliament of Canada or a provincial legislature according to their authority under the B.N.A. Act.

158  Part X dealt with the Intercolonial Railway.

159  Part Xl is concerned with the admission of other colonies. Section 146 provided:

146. It shall be lawful for the Queen, by and with the Advice of Her Majesty’s Most Honourable Privy Council, on
Addresses from the Houses of the Parliament of Canada, and from the Houses of the respective Legislatures of the
Colonies or Provinces of Newfoundland, Prince Edward Island, and British Columbia, to admit those Colonies or
Provinces, or any of them, into the Union, and on Address from the Houses of the Parliament of Canada to admit
Rupert’s Land and the North-western Territory, or either of them, into the Union, on such Terms and Conditions in each
Case as are in the Addresses expressed and as the Queen thinks fit to approve, subject to the Provisions of this Act; and
the Provisions of any Order in Council in that Behalf shall have effect as if they had been enacted by the Parliament of
the United Kingdom of Great Britain and Ireland.
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160  This Act became the constitution of Canada. It created a federal union of provinces, and it carefully defined the
respective spheres of the Canadian Parliament and the provincial legislatures in matters of legislative jurisdiction and
property rights.

161  The status of the provinces under the constitution was determined by the Privy Council in two important cases which
arose not long after the enactment of the B.N.A. Act.

162 It was contended in Hodge v. R. (1883), 9 App. Cas. 117, that a provincial legislature could not delegate its legislative
powers to license commissioners, for it was itself merely a delegate of the Imperial Parliament. The Judicial Committee of
the Privy Council rejected this argument in the following terms, at p. 132:

It appears to their Lordships, however, that the objection thus raised by the appellants is founded on an entire
misconception of the true character and position of the provincial legislatures. They are in no sense delegates of or
acting under any mandate from the Imperial Parliament. When the British North America Act enacted that there should
be a legislature for Ontario, and that its legislative assembly should have exclusive authority to make laws for the
Province and for provincial purposes in relation to the matters enumerated in sect. 92, it conferred powers not in any
sense to be exercised by delegation from or as agents of the Imperial Parliament, but authority as plenary and as ample
within the limits prescribed by sect. 92 as the Imperial Parliament in the plentitude of its power possessed and could
bestow. Within these limits of subjects and area the local legislature is supreme, and has the same authority as the
Imperial Parliament, or the Parliament of the Dominion, would have had under like circumstances to confide to a
municipal institution or body of its own creation authority to make by-laws or resolutions as to subjects specified in the
enactment, and with the object of carrying the enactment into operation and effect.

163  In Liquidators of Maritime Bank v. Receiver Gen. N.B., [1892] A.C. 437 (P.C.) , it was argued that the province
enjoyed no part of the Crown prerogative and accordingly the province of New Brunswick could not claim priority in respect
of the bank’s assets for a debt owed to the province. The argument also involved the proposition that the federal government
did not share this constitutional incompetence. At p. 438, counsel contended:

The prerogative rights of the Crown cannot be invoked and exercised by the provincial government, as distinguished
from the Dominion Government. There is no section in the British North America Act, 1867 which gives this Crown
right to the province. Accordingly, if the province possesses that right it must be in the general principle that the
Lieutenant-Governor is entitled to exercise the prerogative of the Crown. But the effect of the Act of 1867 is that the
Dominion Government represents the four provinces existing at the time of the Union and other provinces which were
thereafter to be constituted; and, consequently, the direct connection between the Crown and the provinces has ceased.
The Governor-General of Canada is the real representative of the Crown as the Dominion is at present constituted; and
the Lieutenant-Governor of each province is not. Certain portions of prerogative are given to the Lieutenant-Governors,
and that is inconsistent with their representing the Crown entirely. Otherwise, if the Dominion and the provinces both
possess full prerogative rights you might have the Crown as representing the one contending with the Crown as
representing the other.

164  Lord Watson spoke for the Judicial Committee and, at pp. 441-42, had this to say:

...they maintained that the effect of the statute has been to sever all connections between the Crown and the provinces; to
make the government of the Dominion the only government of Her Majesty in North America; and to reduce the
provinces to the rank of independent municipal institutions. For these propositions, which contain the sum and substance
of the arguments addressed to them in support of this appeal, their Lordships have been unable to find either principle or
authority.

Their Lordships do not think it necessary to examine, in minute detail, the provisions of the Act of 1867, which nowhere
profess to curtail in any respect the rights and privileges of the Crown, or to disturb the relations then subsisting between
the Sovereign and the provinces. The object of the Act was neither to weld the provinces into one, nor to subordinate
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166

provincial governments to a central authority, but to create a federal government in which they should all be represented,
entrusted with the exclusive administration of affairs in which they had a common interest, each province retaining its
independence and autonomy. That object was accomplished by distributing, between the Dominion and the provinces,
all powers executive and legislative, and all public property and revenues which had previously belonged to the
provinces; so that the Dominion Government should be vested with such of these powers, property, and revenues as
were necessary for the due performance of its constitutional functions, and that the remainder should be retained by the
provinces for the purposes of provincial government. But, in so far as regards those matters which, by sect. 92, are
specially reserved for provincial legislation, the legislation of each province continues to be free from the control of the
Dominion, and as supreme as it was before the passing of the Act.

After quoting from the Hodge case, supra, included in the passage cited above, he continued [pp. 442-43]:

It is clear, therefore, that the provincial legislature of New Brunswick does not occupy the subordinate position which
was ascribed to it in the argument of the appellants. It derives no authority from the Government of Canada, and its
status is in no way analogous to that of a municipal institution, which is an authority constituted for purposes of local
administration. It possesses powers, not of administration merely, but of legislation, in the strictest sense of that word,;
and, within the limits assigned by sect. 92 of the Act of 1867, these powers are exclusive and supreme. It would require
very express language, such as is not to be found in the Act of 1867, to warrant the inference that the Imperial
Legislature meant to vest in the provinces of Canada the right of exercising supreme legislative powers in which the
British Sovereign was to have no share.

It was later established that the federal distribution of powers embraces not only legislative but also executive

powers: Bonanza Creek Gold Mining Co. v. R., [1916] 1 A.C. 566 at 580, 25 Que. K.B. 170, 10 W.W.R. 391, 26 D.L.R. 273
(P.C.), per Viscount Haldane. At p. 581 he said, referring to the Maritime Bank case, supra:

167

It was there laid down that:

the act of the Governor-General and his Council in making the appointments is, within the meaning of the statute,
the act of the Crown; and a Lieutenant-Governor, when appointed, is as much the representative of Her Majesty for
all purposes of provincial government as the Governor-General himself is for all purposes of Dominion
government.

The assignment of powers by the Act to the Parliament of Canada and to the provincial legislatures covered the whole

area of self-government. This was recognized by the Privy Council in A.G. Ont. v. A.G. Can., [1912] A.C. 571 at 581, 3
D.L.R. 509:

168

In 1867 the desire of Canada for a definite Constitution embracing the entire Dominion was embodied in the British
North America Act. Now, there can be no doubt that under this organic instrument the powers distributed between the
Dominion on the one hand and the provinces on the other hand cover the whole area of self-government within the
whole area of Canada. It would be subversive of the entire scheme and policy of the Act to assume that any point of
internal self-government was withheld from Canada.

In Murphy v. C.P.R., [1958] S.C.R. 626 at 643, 77 C.R.T.C. 322, 15 D.L.R. (2d) 145, Rand J. stated:

It has become a truism that the totality of effective legislative power is conferred by the Act of 1867, subject always to
the express or necessarily implied limitation of the Act itself ...
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169  The foregoing review shows that the enactment of the B.N.A. Act created a federal constitution of Canada which
confided the whole area of self-government within Canada to the Parliament of Canada and the provincial legislatures, each
being supreme within its own defined sphere and area. It can fairly be said, therefore, that the dominant principle of Canadian
constitutional law is federalism. The implications of that principle are clear. Each level of government should not be
permitted to encroach on the other, either directly or indirectly. The political compromise achieved as a result of the Quebec
and London Conferences preceding the passage of the B.N.A. Act would be dissolved unless there were substantive and
effective limits on unconstitutional action.

170  The B.N.A. Act did not make any specific provision as to the means of determining the constitutionality of any
federal or provincial legislation. That task has been assumed and performed by the courts, with supreme authority initially
resting with the Judicial Committee of the Privy Council and, since 1949, with this court.

171 In performing this function, the courts, in addition to dealing with cases involving alleged excesses of legislative
jurisdiction, have had occasion to develop legal principles based on the necessity of preserving the integrity of the federal
structure. We will be dealing with these later in this judgment. We will, however, at this point cite one instance of the
performance of this task, in the following case by the Privy Council.

172 In A.G. Can. v. A.G. Ont,, [1937] A.C. 326, [1937] 1 W.W.R. 299, [1937] 1 D.L.R. 673 (the “Labour Conventions
case”), the issue was as to the constitutional validity of three federal statutes enacted in 1935 dealing with labour matters,
such as weekly rest in industrial undertakings, hours of work and minimum wages. In substance, they gave effect to draft
conventions adopted by the International Labour Organization of the League of Nations in accordance with the Labour Pact
of the Treaty of Versailles, 1919, ratified by Canada. For the Attorney General for Canada it was argued that the legislation
was valid because it was for the purpose of performing Canadian treaty obligations. For the province it was contended that
the statutes related to property and civil rights in the province.

173 The argument made on behalf of the Attorney General for Canada, as reported at p. 330, was very similar to the
submissions made for the Attorney General of Canada in this case:

By the transference of the treaty-making power to the Dominion executive, and correlative power to legislate to carry
out the obligations, nothing is taken from the Provinces.

[Lord Atkin. The Dominion has not got unlimited powers of legislation.]

The residuary clause of s. 91 of the British North America Act is capable of the construction, which is not inconsistent
with decided cases, that where Canada has properly incurred an international obligation with respect to any matter
whatsoever, that within whatever classes in ss. 91 and 92 it may be described as coming under other circumstances, once
the matter has assumed the aspect of an international bargain it is no longer to be treated as belonging to any one of the
enumerated classes.

[Lord Atkin. That is a very far-reaching doctrine: it means that Canada could make an agreement with any State which
would seriously affect Provincial rights.]

It is a power which cannot be exercised by Canada alone; some other country must be found which is willing to enter
into a bargain. This matter must not be looked at as though Canada is going to look about the world to find some one
with whom to make an agreement for the purpose of robbing the Provinces of their constitutional rights. But, logically, it
must be admitted that whatever Canada and such other country agree to can be effected by Canada.

174 This argument was rejected not only on the basis that there was no support for it in the constitution itself but also
because of its incompatibility with the federal structure of government in Canada. At pp. 351-52, Lord Atkin said:

For the purposes of ss. 91 and 92, i.e., the distribution of legislative powers between the Dominion and the Provinces,
there is no such thing as treaty legislation as such. The distribution is based on classes of subjects; and as a treaty deals
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with a particular class of subjects so will the legislative power of performing it be ascertained. No one can doubt that
this distribution is one of the most essential conditions, probably the most essential condition, in the inter-provincial
compact to which the British North America Act gives effect. If the position of Lower Canada, now Quebec, alone were
considered, the existence of her separate jurisprudence as to both property and civil rights might be said to depend upon
loyal adherence to her constitutional right to the exclusive competence of her own Legislature in these matters. Nor is it
of less importance for the other Provinces, though their law may be based on English jurisprudence, to preserve their
own right to legislate for themselves in respect of local conditions which may vary by as great a distance as separates the
Atlantic from the Pacific. It would be remarkable that while the Dominion could not initiate legislation, however
desirable, which affected civil rights in the Provinces, yet its Government not responsible to the Provinces nor controlled
by Provincial Parliament need only agree with a foreign country to enact such legislation, and its Parliament would be
forthwith clothed with authority to affect Provincial rights to the full extent of such agreement. Such a result would
appear to undermine the constitutional safeguards of Provincial constitutional autonomy.

It follows from what has been said that no further legislative competence is obtained by the Dominion from its accession
to international status, and the consequent increase in the scope of its executive functions. It is true, as pointed out in the
judgment of the Chief Justice, that as the executive is now clothed with the powers of making treaties so the Parliament
of Canada, to which the executive is responsible, has imposed upon it responsibilities in connection with such treaties,
for if it were to disapprove of them they would either not be made or the Ministers would meet their constitutional fate.
But this is true of all executive functions in their relation to Parliament. There is no existing constitutional ground for
stretching the competence of the Dominion Parliament so that it becomes enlarged to keep pace with enlarged functions
of the Dominion executive. If the new functions affect the classes of subjects enumerated in s. 92 legislation to support
the new functions is in the competence of the Provincial Legislatures only. If they do not, the competence of the
Dominion Legislature is declared by s. 91 and existed ab origine. In other words, the Dominion cannot, merely by
making promises to foreign countries, clothe itself with legislative authority inconsistent with the constitution which
gave it birth.

175  There are several features of the Labour Conventions case which require emphasis. The federal government was in
that case asserting the right to enact legislation which was within provincial authority in order to carry out the treaty
obligations which it had assumed. No question was raised as to the validity of the federal government’s authority to negotiate
and ratify international treaties. What was held unconstitutional by the Privy Council was the use of that lawful procedure to
legislate indirectly beyond the powers invested in the federal parliament by s. 91 of the B.N.A. Act.

176  In these appeals this court is equally concerned with the exercise of a valid power, namely, the power of the federal
Houses of Parliament to pass resolutions requesting amendments to the B.N.A. Act. That power has historic foundation, but
we note that it has never before been exercised for the purpose of curtailing provincial legislative authority without provincial
consent. In the context of the Labour Conventions case, the issue in these appeals is whether the established incompetence of
the federal government to encroach on provincial powers can be avoided through the use of the resolution procedure to effect
a constitutional amendment passed at the behest of the federal government by the Parliament of the United Kingdom.

177  The only provisions of the B.N.A. Act dealing with amendments to the constitution are as follows. Head 1 of s. 92
empowered a provincial legislature to make laws in relation to:

1. The Amendment from time to time, notwithstanding anything in this Act, of the Constitution of the Province, except
as regards the Office of Lieutenant Governor.

178  Section 146, already cited, made provision for the admission of other colonies and territories into the Union.

179 By an amendment made in 1949 to s. 91 of the B.N.A. Act, a limited power of amendment was given to the Federal
Parliament. Head 1 [re-en. 1949 (13 Geo. 6), c. 8, s. 1] of 5. 91 enabled it to legislate in relation to:

1. The amendment from time to time of the Constitution of Canada, except as regards matters coming within the classes
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of subjects by this Act assigned exclusively to the Legislatures of the provinces, or as regards rights or privileges by this
or any other Constitutional Act granted or secured to the Legislature or the Government of a province, or to any class of
persons with respect to schools or as regards the use of the English or the French language or as regards the
requirements that there shall be a session of the Parliament of Canada at least once each year, and that no House of
Commons shall continue for more than five years from the day of the return of the Writs for choosing the House:
Provided, however, that a House of Commons may in time of real or apprehended war, invasion or insurrection be
continued by the Parliament of Canada if such continuation is not opposed by the votes of more than one-third of the
members of such House.

180  This provision specifically excepted from its operation, inter alia, matters coming within the classes of subjects
assigned exclusively to the provinces. The scope of s. 91(1) was considered by this court in Reference re Legislative
Authority of Parliament in Relation to Upper House, [1980] 1 S.C.R. 54, 102 D.L.R. (3d) 1, (sub nom. Re B.N.A. Act and
Federal Senate) 30 N.R. 271 (herein “the Senate Reference”). In that case, this court unanimously held that the federal
government could not, acting under s. 91(1), abolish the senate. The term “Constitution of Canada” found in s. 91(1) was
held in its context to refer only to the federal juristic unit. It is significant that when, as recently as 1949, the Houses of
Parliament sought and obtained a provision permitting the federal Parliament to amend the constitution by legislation,
specific provision was made to ensure that this power was not capable of implying any right to interfere with those powers
assigned to the provinces by the B.N.A. Act.

181  Because the Canadian constitution was created by the B.N.A. Act in the form of an Imperial statute, it followed that,
in the absence of a provision for amendment within it, its amendment could be effected only by the enactment of an Imperial
statute. Over the years, many amendments have occurred in this way. The practice has developed, since 1895, to have the
formal approach to the Imperial Parliament made by means of a joint address of both Houses of Parliament. This form of
procedure had been followed earlier in respect of amendments to the Act of Union, 1840 (3 & 4 Vict.), ¢. 35 (also R.S.C.
1970, App. I, No. 4). It is also the procedure spelled out in s. 146 of the B.N.A. Act as the means of approach to the Queen,
acting on the advice of her Privy Council, for the admission of existing colonies or territories into the union.

182  The record of constitutional amendments passed since 1867 by the Imperial Parliament is contained in the Favreau
White Paper of 1965, issued by the federal government and approved by the provincial governments. It was cited by this
court in the Senate Reference. Many of these amendments concerned mere formalities, such as the postponement of
redistribution of seats in the House of Commons in 1916 and 1943 to await the cessation of hostilities. Those amendments
which were important in relation to the proper procedure for amendment were discussed in that paper, and we think they bear
repetition in full:

(1) The British North America Act of 1871 [(34 & 35 Vict.), c. 35 (also R.S.C. 1970, App. I, No. 11)] —
(Establishment of new provinces and administration of territories)

Because this was the first attempt by Canada to have the Constitution amended, there were no precedents for the
government of the day to follow. It requested the amendment from the British Parliament without reference to the
Parliament of Canada, and the latter took strong exception. The opposition in Parliament condemned the government for
its failure to secure prior approval of Canada’s legislative authority. The government agreed that such matters should be
referred to Parliament, and the House of Commons unanimously adopted a resolution stating that © ... no changes in the
provisions of the British North America Act (would) be sought by the Executive Government without the previous
assent of the Parliament of this Dominion’. A few days later, the government brought down a joint Address, which was
concurred in by both Houses of Parliament, and which formed the basis upon which the amendment was finally passed
by the British Parliament.

(2) The Parliament of Canada Act, 1875 [(38 & 39 Vict.), c. 38 (also R.S.C. 1970, App. II, No. 13)] —
(Privileges, immunities and powers of the House of Parliament)

Notwithstanding the principle it had pressed for, and had had unanimously adopted by Parliament four years earlier
when it was in opposition, the Canadian government of the day requested this amendment without ‘previous assent’ or
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formal Address by Parliament. Objections again were raised in the House of Commons and a resolution similar to that of
1871 was introduced. After debate, the government conceded the propriety of the principle it had originally espoused: of
referring proposed constitutional amendments to Parliament. The new resolution was withdrawn when the government
agreed that a joint Address by both Houses of Parliament was the only appropriate way of securing amendments to the
Constitution.

(3) The British North America Act of 1886 [(49 & 50 Vict.), ¢. 35 (also R.S.C. 1970, App. 11, No. 15)] —
(Representation of territories in Parliament)

The Canadian government submitted its request for this amendment to Westminster on the basis of a formal Address by
both Houses of Parliament. With one exception, this principle has been followed by every Canadian government since
that time. The exception was the enactment in 1895 by the United Kingdom Parliament of the Canadian Speaker
(Appointment of Deputy) Act [1895 (2nd Sess.) (59 Vict.), ¢. 3 (also R.S.C. 1970, App. Il, No. 17], which was allowed
without protest by the Canadian Parliament because of particular circumstances.

(4) The British North America Act of 1907 [(7 Edw. 7), c. 11 (also R.S.C. 1970, App. II, No. 21)] —
(Subsidies to provinces)

This was the first occasion on which the federal government consulted with the provinces before seeking a constitutional
amendment. In this case, all nine of the provinces in existence were directly concerned with the amendment. All were
consulted and eight of the nine provincial governments agreed to the federal proposal. One province opposed the
proposal, both in Canada and in Great Britain. The British government made minor changes in the text of the draft bill,
and the amendment was enacted.

(5) The British North America Act of 1915 [(5 & 6 Geo. 5), c. 45 (also R.S.C. 1970, App. II, No. 22)] —
(Redefinition of divisions of the Senate)

This amendment was passed without consultation with the provinces and without provincial government representations
concerning its enactment. This amendment is important to Canadian constitutional development in that it was put
forward in the form of a Canadian draft bill, embodied in the Address to the Crown and enacted without modification by
the British Parliament.

(6) The British North America Act of 1930 [(20 & 21 Geo. 5), c. 26 (also R.S.C. 1970, App. II, No. 5)] —
(Jurisdiction of Western provinces over their natural resources)

This was the first application for a constitutional amendment relating to a provincial field that did not directly concern
all provinces. It was obtained by the federal government after consultation with only those provinces directly affected
except in one province where a resolution was adopted by the legislature after the Premier had already expressed the
consent of this government to the amendment.

(7) The British North America Act of 1940 [(3 & 4 Geo. 6), c. 36 (also R.S.C. 1970, App. Il, No. 27)] —
(Unemployment Insurance)

This was the first amendment to change the distribution of legislative powers between Parliament and the provinces, as
provided in the 1867 Constitution. It transferred the authority to legislate on unemployment insurance from provincial to
federal jurisdiction. Before seeking this amendment, the federal government obtained the consent of all provincial
governments. In this, as in previous cases of provincial concurrence, there was no reference of the question by any
government to its legislature.

(8) The British North America Act of 1943 [(6 & 7 Geo. 6), ¢. 30 (also R.S.C. 1970, App. I, No. 28)] —

(Postponement of redistribution of seats in the House of Commons)
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The federal government did not consult the provinces prior to seeking this amendment, and notwithstanding the protest
of one provincial government, the Parliament of the United Kingdom granted it. The position of the federal government
was that this amendment concerned only the Government of Canada, since it did not affect provincial governments or
legislatures.

(9) The British North America Act of 1946 [(9 & 10 Geo. 6), c. 63 (also R.S.C. 1970, App. II, No. 29)] —
(Readjustment of representation in the House of Commons)

The federal government sought this amendment on the same basis as that of 1943 — that is, without provincial
consultations — and for the same reasons.

(10) The British North America Act of 1949 [(12 & 13 Geo. 6), c. 22 (also R.S.C. 1970, App. Il No. 30)] —
(Entry of Newfoundland into Confederation)

A resolution was moved in the House of Commons urging that this amendment not be proceeded with until after
consultation with the provincial governments. What the resolution meant by ‘consultation’ was not clear. However, the
amendment was enacted without such consultation and without any of the provincial governments formally objecting to
its enactment, though one or two provincial governments stated publicly that consultation should have taken place.

(11) The British North America Act of 1949(2) [(13 Geo. 6), c. 81 (also R.S.C. 1970, App. I, No. 31)] —
(Authority of Parliament to amend certain aspects of the Constitution of Canada)

This amendment was obtained without consultation or formal consent of provincial governments, the federal
government maintaining the position taken in connection with the 1943 and 1946 amendments. At a federal-provincial
constitutional conference the following year, however, the federal government indicated that, in the event of agreement
on an overall procedure for amending the Constitution of Canada, it would be prepared to reconsider the broad
provisions of this amendment.

(12) The British North America Act of 1951 [(14 & 15 Geo. 6), ¢. 32 (also R.S.C. 1970, App. Il, No. 33)] —
(Old Age Pensions)

This amendment was enacted after the federal government secured the agreement of all provinces. In the case of the
provinces of Quebec, Saskatchewan and Manitoba, the matter was referred to the legislatures, which authorized the
governments of those provinces to agree to the amendment. Other provincial governments gave concurrence on their
own authority.

(13) The British North America Act of 1960 [(9 Eliz. 2), c. 2 (also R.S.C. 1970, App. 1I, No. 36)] —
(Tenure of office of certain Judges)

The federal government sought this amendment only after obtaining the agreement of all provinces, since the
amendment provided for the compulsory retirement at age 75 of judges of provincial courts. In this instance again
Quebec placed the matter before its legislature before agreeing.

(14) The British North America Act of 1964 [(12 & 13 Eliz. 2), c. 73 (also R.S.C. 1970, App. Il, No. 37)] —
(Supplementary benefits to Old Age Pensions)

This amendment was enacted after agreement of all provincial governments, with, in the case of Quebec, the
concurrence of the Legislative Assembly. It involved a modification of section 94A created by the 1951 amendment on
which prior agreement of all provinces had been obtained.
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183  The Favreau White Paper goes on to say:

There have been five instances — in 1907, 1940, 1951, 1960 and 1964 — of federal consultation with all provinces on
matters of direct concern to all of them. There has been only one instance up to the present time in which an amendment
was sought after consultation with only those provinces directly affected by it. This was the amendment of 1930, which
transferred to the Western provinces natural resources that had been under the control of the federal government since
their admission to Confederation. There have been ten instances [in 1871, 1875, 1886, 1895, 1915, 1916, 1943, 1946,
1949 and 1949(2)] of amendments to the Constitution without prior consultation with the provinces on matters that the
federal government considered were of exclusive federal concern. In the last four of these, one or two provinces
protested that federal-provincial consultation should have taken place prior to action by Parliament.

184 In no instance has an amendment to the B.N.A. Act been enacted which directly affected federal-provincial
relationships, in the sense of changing provincial legislative powers, in the absence of federal consultation with and the
consent of all the provinces. Notably, this procedure continued to be followed in the four instances which occurred after the
enactment of the Statute of Westminster, 1931 (22 Geo. 5), ¢. 36 (also R.S.C. 1970, App. II, No. 36) (herein “the Statute of
Westminster”).

185  This history of amendments reveals the operation of constitutional constraints. While the choice of the resolution
procedure is itself a matter of internal Parliamentary responsibility, the making of the addresses to the Sovereign falls into
two areas. Resolutions concerning the federal juristic unit and federal powers were made without reference to any but the
members of the federal Houses. Resolutions abridging provincial authority have never been passed without the concurrence
of the provinces. In other words, the normal constitutional principles recongizing the inviolability of separate and exclusive
legislative powers were carried into, and considered an integral part of, the operation of the resolution procedure.

186  The history of constitutional amendments also parallels the development of Canadian sovereignty. The B.N.A. Act
did not have among its purposes the severance of Canada from the British Commonwealth. However, the vital role of
Canadian consent as an expression of Canadian sovereignty is revealed in the fact that no constitutional amendment has been
passed without that consent.

187  The Statute of Westminster was enacted following two Imperial Conferences held in 1926 and 1930, attended by
representatives of the United Kingdom, Canada, Australia, New Zealand, South Africa, the Irish Free State and
Newfoundland. At the earlier conference, the established constitutional position was stated in a form which has come to be
called the “Balfour Declaration”.

They are autonomous communities within the British Empire, equal in status, in no way subordinate one to another in
any aspect of their domestic or external affairs, though united by a common allegiance to the Crown, and freely
associated as members of the British Commonwealth.

188  The Statute of Westminster was enacted to give effect in the law of the United Kingdom to the established fact of
sovereign status of the communities within the British Empire.

189  The following provisions of the statute were referred to in argument before us:

2.(1) The Colonial Laws Validity Act, 1865, shall not apply to any law made after the commencement of this Act by the
Parliament of a Dominion.

(2) No law and no provision of any law made after the commencement of this Act by the Parliament of a Dominion shall
be void or inoperative on the ground that it is repugnant to the law of England, or to the provisions of any existing or
future Act of Parliament of the United Kingdom, or to any order, rule, or regulation made under any such Act, and the
powers of the Parliament of a Dominion shall include the power to repeal or amend any such Act, order, rule or
regulation in so far as the same is part of the law of the Dominion.
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3. It is hereby declared and enacted that the Parliament of a Dominion has full power to make laws having
extra-territorial operation.

4. No Act of Parliament of the United Kingdom passed after the commencement of this Act shall extend, or be deemed
to extend, to a Dominion as part of the law of that Dominion, unless it is expressly declared in that Act that that
Dominion has requested, and consented to the enactment thereof ...

7.(1) Nothing in this Act shall be deemed to apply to the repeal, amendment or alteration of the British North America
Acts, 1867 to 1930, or any order, rule or regulation made thereunder.

(2) The provisions of section two of this Act shall extend to laws made by any of the Provinces of Canada and to the
powers of the legislatures of such Provinces.

(3) The powers conferred by this Act upon the Parliament of Canada or upon the legislatures of the Provinces shall be
restricted to the enactment of laws in relation to matters within the competence of the Parliament of Canada or of any of
the legislatures of the Provinces respectively.

190  We do not regard s. 4 as having any real impact on the matter in issue in these appeals. The section uses the word
“extend”, and we therefore regard the section as meaning that a United Kingdom statute would not, in the absence of the
declaration referred to in the section, be a part of the law of any Dominion. It is, however, of interest that each of the
amendments made after the Statute of Westminster took effect contains a declaration that the enactment had been requested
and consented to by Canada.

191  Of the Dominions to which the Statute of Westminster applied, all were unitary states except Canada and Australia,
and the Australian constitution already contained provision for its amendment.

192  In relation to Canada, the possible impact of s. 2 was a cause of concern to the provinces, because it could be
construed as enabling the federal Parliament to repeal or amend the B.N.A. Act. The origin of s. 7 was the result of that
concern. The Favreau White Paper at pp. 18-19 deals with the history of this section:

On June 30th, 1931, the Right Honourable R.B. Bennett, Prime Minister of Canada, introduced in the House of
Commons a resolution for an Address to His Majesty requesting the enactment of the Statute of Westminster. The
preamble to the resolution said:

And whereas consideration has been given by the proper authorities in Canada as to whether and to what extent the
principles embodied in the proposed act of the parliament of the United Kingdom should be applied to provincial
legislation; and, at a dominion-provincial conference, held at Ottawa on the seventh and eighth days of April, in the
year of Our Lord one thousand nine hundred and thirty-one, a clause was approved by the delegates of His
Majesty’s government in Canada and of the governments of all of the provinces of Canada, for insertion in the
proposed act for the purpose of providing that the provisions of the proposed act relating to the Colonial Laws
Validity Act [1865 (28 & 29 Vict.), ¢. 63] should extend to laws made by the provinces of Canada and to the
powers of the legislatures of the provinces; and also for the purpose of providing that nothing in the proposed act
should be deemed to apply to the repeal, amendment or alteration of the British North America Acts of 1867 to
1930; or any order, rule or regulation made thereunder; and also for the purpose of providing that the powers
conferred by the proposed act on the parliament of Canada and upon the legislatures of the provinces should be
restricted to the enactment of laws in relation to matters within the competence of the Parliament of Canada or any
of the legislatures of the provinces respectively.

The Prime Minister explained that the Dominion-Provincial Conference referred to in the preamble had been convened
in response to representations by Ontario, subsequently supported by the other provinces. He referred to the
apprehension of some of the provinces that under provisions as broad as those to be inserted in the Statute of
Westminster, a dominion parliament might encroach upon the jurisdiction of a provincial legislature and exercise
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powers beyond its competence. He pointed out that ‘... lest it be concluded by inference that the rights of the provinces
as defined by the British North America Act had been by reason of this Statute curtailed, lessened, modified or
repealed’, a section of the Statute of special application to Canada declared, with the unanimous concurrence of the
provinces, that such was not the case.

193  The Statute of Westminster was passed on 11th December 1931. Earlier that year, Mr. Louis St. Laurent, then
president of the Canadian Bar Association and distinguished constitutional lawyer, referred in his ‘“Presidential Address”
(1931), 9 Can. Bar Rev. 525, to the resolutions of the House of Commons and the Senate requesting the enactment of the
statute. This speech was not delivered in a political context. At that time he did not hold any political office. It was some
years later that he became a member of the House of Commons and a minister of the Crown. The following passage from that
speech is relevant to the issue now before the court [pp. 533-34]:

Now, it may be that while both the Dominion and the Provinces remained subject to the legislative jurisdiction of His
Majesty’s Parliament of the United Kingdom, that Parliament had, in theory, full power to vary the distribution of
legislative jurisdiction between them. But after the declaration of 1926 that both the United Kingdom and the Dominions
are autonomous communities equal in status, in no way subordinate one to another in any aspect of their domestic or
external affairs, it would hardly seem probable that the Parliament of the United Kingdom would undertake to legislate
for the territory of any one of those Dominions, unless it be expressly declared in the Act that that Dominion had
requested and consented to the enactment for the proposed legislation. And if the United Kingdom and the Dominions
are equal in status and in no way subordinate one to another in any aspect of their domestic or external affairs, does not
the provision of section 92 of the Act of 1867, that in each province the legislature may exclusively make laws in
relation to the amendment from time to time of its constitution, except as regards the office of Lieutenant-Governor,
seem to indicate that the Houses of the Dominion Parliament would have no jurisdiction to request or to consent to
enactments that might extend or abridge Provincial legislative autonomy? It is true that one of the proposed subsections
of the Statute of Westminster is to declare that nothing in that Statute shall be deemed to apply to the repeal, amendment
or alteration of the British North America Acts, 1867 to 1930, or any order, rule or regulation made thereunder; but the
declaration of the Imperial Conference purports to be a statement of the established constitutional position, and if it is so
in fact, is anything further required to make it clear that the constitution of the provinces can be amended or affected
only by the provinces themselves?

Section 92 excludes federal jurisdiction over them, and the declaration of 1926 does seem to state a constitutional
position that precludes interference with them by any other Parliament to which they are said to be in no way
subordinate.

194  The Statute of Westminster gave statutory recognition to the independent sovereign status of Canada as a nation.
However, while Canada, as a nation, was recognized as being sovereign, the government of the nation remained federal in
character, and the federal Parliament did not acquire sole control of the exercise of that sovereignty. Section 2 of the Statute
of Westminster, standing alone, could be construed as giving that control to the federal Parliament, but the enactment of s. 7,
at the instance of the provinces, was intended to preclude that exercise of power by the federal Parliament. Subsection 7(3) in
particular gave explicit recognition to the continuation of the division of powers created by the B.N.A. Act. The powers
conferred on the Parliament of Canada by the Statute of Westminster were restricted to the enactment of laws in relation to
matters within the competence of the Parliament of Canada.

195  The effect of s. 7(1) was to preserve the Imperial Parliament as the legal instrument for enacting amendments to the
B.N.A. Acts, 1867 to 1930. This clearly had no effect on the existing procedure which had been used to obtain the
amendment of the B.N.A. Act. The resolution procedure which, after 1895, had produced all the constitutional amendments
until 1931 has been followed in respect of all the constitutional amendments passed since 1931.

196  The Attorney General of Canada presented a deceptively simple argument in support of the legality of the resolution
at issue in these appeals. It was argued that the resolution is not a law and therefore not a proper subject for judicial
consideration and, further, that the two Houses can legally pass any resolution which they desire. The Imperial Parliament
has full legal authority to amend the B.N.A. Act by enacting a statute, and its power to do so cannot be questioned. If,
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therefore, the Imperial Parliament enacts such a statute in response to a resolution of the Senate and the House of Commons,
there can be no question of illegality.

197  However, it was also submitted that, while the Imperial Parliament has full legal authority to amend the B.N.A. Act,
there exists a “firm and unbending” convention that such an amendment will be enacted only in response to a resolution of
the two Houses requesting it and, further, that it will enact any amendment to the B.N.A. Act which is so requested.

198 In the result, if this process is examined from the point of view of substance rather than of form, what is being
asserted is the existence of a power in the Senate and the House of Commons to cause any amendment to the B.N.A. Act
which they desire to be enacted, even though that amendment subtracts, without provincial consent, from the legislative
powers of the provinces granted to them by the B.N.A. Act.

199  In support of the proposition that resolutions are questions of internal Parliament procedure and are not proper
subjects of judical consideration, reference was made to two British authors. In his Introduction to the Study of the Law of
the Constitution, 10th ed. (1959), Dicey states at pp. 54-55 that the resolution of neither House is law and each House has
complete control over its own proceedings. May’s Parliamentary Practice, 18th ed. (1971), at p. 195 affirms the rule that each
House has exclusive jurisdiction over its own internal proceedings.

200  The English authorities such as Dicey and May, respecting the power of the Houses of Parliament to pass resolutions,
and as to their effect, are related to resolutions of the Houses of Parliament in a unitary state. Under the British constitution,
the only limitation on the power of Parliament is that its authority must be expressed in legislation. Any “constitutional
amendment” under the British constitution can be passed by normal legislation. Accordingly, these authorities are of no help
in determining the limitations, if any, on the authority of one level of government in a federal state, respecting the use of an
accepted amending procedure for the purpose of abridging the powers of the other legislative level. The resolution under
consideration is not a matter of internal procedure. A resolution of the Senate and the House of Commons has become
recognized as the means whereby a request is made to the Imperial Parliament for legislation to effect a constitutional
amendment.

201  The power of the Senate and the House of Commons to pass resolutions of any kind, and to use such resolutions for
any purpose, was stated by the Attorney General to have been recognized in s. 18 of the B.N.A. Act and s. 4 of the Senate
and House of Commons Act, R.S.C. 1970, c. S-8. Section 18 of the B.N.A. Act provides:

18. The privileges, immunities, and powers to be held, enjoyed, and exercised by the Senate and by the House of
Commons, and by the Members thereof respectively, shall be such as are from time to time defined by Act of the
Parliament of Canada, but so that any Act of the Parliament of Canada defining such privileges, immunities, and powers
shall not confer any privileges, immunities, or powers exceeding those at the passing of such Act held, enjoyed, and
exercised by the Commons House of Parliament of the United Kingdom of Great Britain and Ireland, and by the
Members thereof.

202  Section 18 in its present form was enacted by the Parliament of Canada Act, 1875, to replace s. 18 of the B.N.A. Act,
1867. The difference in phraseology of the two sections is not relevant to the matter in issue in these appeals.

203  Section 18 did not in itself create or recognize the existence of the privileges, immunities and powers of the Senate
and the House of Commons. It provided that their privileges, immunities and powers should be such as are from time to time
defined by Act of the Parliament of Canada, subject to the limitation that Parliament could not by statute give to the Senate or
the House of Commons any privileges, immunities or powers which exceeded those enjoyed by the House of Commons of
the United Kingdom Parliament. Parliament could not grant legislative powers to its two Houses. Furthermore, because,
unlike the Parliament of the United Kingdom, Parliament’s power to legislate was limited in extent, it could not grant to the
Senate and the House of Commons powers which it did not itself possess.

204  In the exercise of the power granted to it by s. 18 of the B.N.A. Act, the Parliament of Canada in 1868 passed “An
Act to define the privileges, immunities and powers of the Senate and House of Commons, and to give summary protection to
persons employed in the publication of Parliamentary Papers”, 1868 (Can.), c. 23. Sections 1 and 2 of that Act provided as
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follows:

1. The Senate and the House of Commons respectively, and the Members thereof respectively, shall hold, enjoy and
exercise such and the like privileges, immunities and powers as, at the time of the passing of the British North America
Act, 1867, were held, enjoyed and exercised by the Commons House of Parliament of the United Kingdom of Great
Britain and Ireland, and by the Members thereof, so far as the same are consistent with and not repugnant to the said
Act.

2. Such privileges, immunities and powers shall be deemed to be and shall be part of the General and Public Law of
Canada, and it shall not be necessary to plead the same, but the same shall in all Courts in Canada and by and before all
Judges be taken notice of judicially.

205  The essential provision of these two sections were repeated in subsequent legislation. They now appear in ss. 4 and 5
of the Senate and House of Commons Act, as follows:

4. The Senate and the House of Commons respectively, and the members thereof respectively, hold, enjoy and exercise,

(a) such and the like privileges, immunities and powers as, at the time of the passsing of the British North America Act,
1867, were held, enjoyed and exercised by the Commons House of Parliament of the United Kingdom, and by the
members thereof, so far as the same are consistent with and not repugnant to that Act; and

(b) such privileges, immunities and powers as are from time to time defined by Act of the Parliament of Canada, not
exceeding those at the time of the passing of such Act held, enjoyed and exercised by the Commons House of
Parliament of the United Kingdom and by the members thereof respectively.

5. Such privileges, immunities and powers are part of the general and public law of Canada, and it is not necessary to
plead the same, but the same shall, in all courts of Canada, and by and before all judges, be taken notice of judicially.

206  Parliament did not confer upon the Senate and the House of Commons all of the privileges, immunities and powers
held, enjoyed and exercised by the House of Commons of the United Kingdom, but only conferred them “so far as the same
are consistent with and not repugnant to that Act”, i.e., the B.N.A. Act, 1867. It thus recognized that some powers enjoyed by
the House of Commons of the United Kingdom might not be consistent with the provisions of the B.N.A. Act.

207  In our opinion, this very important proviso took into account the fact that, whereas the House of Commons in the
United Kingdom was one of the Houses in the Parliament of a unitary state, the Canadian Senate and House of Commons
were Houses in a Parliament in a federal state, whose powers were not all-embracing but were specifically limited by the Act
which created it.

208  In order to pass the resolution now under consideration, the Senate and the House of Commons must purport to
exercise a power. The source of that power must be found in s. 4(a) of the Senate and House of Commons Act, since there
has been no legislation enacted to date, other than s. 4(a), which actually defines the privileges, immunities and powers upon
the two Houses of Parliament. The resolution now before us was passed for the purpose of obtaining an amendment to the
B.N.A. Act the admitted effect of which is to curtail provincial legislative powers under s. 92 of the B.N.A. Act. In our
opinion, that power is not consistent with the B.N.A. Act, but is repugnant to it. It is a power which is out of harmony with
the very basis of the B.N.A. Act. Therefore subs. (a) of s. 4, because of the limitations which it contains, does not confer that
power. The Senate and the House of Commons are purporting to exercise a power which they do not possess.

209  The effect of the position taken by the Attorney General of Canada is that the two Houses of Parliament have
unfettered control of a triggering mechanism, by means of which they can cause the B.N.A. Act to be amended in any way
they desire. It was frankly conceded in argument that there were no limits of any kind upon the type of amendment that could
be made in this fashion. In our opinion, this argument, in essence, maintains that the provinces have since, at the latest, 1931
owed their continued existence not to their constitutional powers expressed in the B.N.A. Act but to the federal Parliament’s
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sufferance. While the federal Parliament was throughout this period incompetent to legislate in respect to matters assigned to
the Provinces by s. 92, its two Houses could at any time have done so by means of a resolution to the Imperial Parliament,
procuring an amendment to the B.N.A. Act.

210  The Attorney General of Canada, in substance, is asserting the existence of a power in the two Houses of Parliament
to obtain amendments to the B.N.A. Act which could disturb and even destroy the federal system of constitutional
government in Canada. We are not aware of any possible legal source for such a power. The House of Commons and the
Senate are part of the Parliament of Canada. Section 17 of the B.N.A. Act states that there “shall be One Parliament for
Canada, consisting of the Queen, an Upper House styled the Senate, and the House of Commons”. Laws under s. 91 of the
B.N.A. Act are enacted by the Queen, with the advice and consent of the Senate and House of Commons. These two
constituents of Parliament cannot by themselves enact legislation, nor could Parliament clothe them with powers beyond
those possessed by Parliament itself.

211 The Attorney General of Canada contends that, because s. 7(1) of the statute left the repeal, amendment or alteration
of the B.N.A. Acts, 1867 to 1930, in the hands of the Imperial Parliament, there is nothing to prevent the two Houses of
Parliament from requesting that an amendment be made in whatever form they submit. This submission means that the two
Houses of Parliament can accomplish, indirectly, through the intervention of the Imperial Parliament, that which the
Parliament of Canada itself is unable to do. In our opinion, the two Houses lack legal authority of their own motion to obtain
constitutional amendments which would strike at the very basis of the Canadian federal system, i.e., the complete division of
legislative powers between the Parliament of Canada and provincial legislatures. It is the duty of this court to consider this
assertion of rights with a view to the preservation of the constitution.

212  This court since its inception has been active in reviewing the constitutionality of both federal and provincial
legislation. This role has generally been concerned with the interpretation of the express terms of the B.N.A. Act. However,
on occasion this court has had to consider issues for which the B.N.A. Act offered no answer. In each case, this court has
denied the assertion of any power which would offend against the basic principles of the constitution.

213 In Amax Potash Ltd. v. Sask., [1977] 2 S.C.R. 576, [1976] 6 W.W.R. 61, 71 D.L.R. (3d) 1, 11 N.R. 222, the plaintiff
sued for a declaration that certain sections of the Mineral Taxation Act, R.S.S. 1965, c. 64 [now R.S.S. 1978, c. M-17], and
certain regulations made pursuant to that Act, were ultra vires and sought the recovery of moneys paid by way of tax under
the regulations. The government of Saskatchewan disputed the contention that these provisions were ultra vires, but also
contended that no cause of action was disclosed because s. 5(7) of the Proceedings Against the Crown Act, R.S.S. 1965, c. 87
[now R.S.S. 1978, c. P-27] was a bar to the recovery of moneys paid to the Crown. The relevant part of s. 5(7) provided:

(7) No proceedings lie against the Crown under this or any other section of the Act in respect of anything heretofore or
hereafter done or omitted and purporting to have been done or omitted in the exercise of a power or authority under a
statute or a statutory provision purporting to confer or to have conferred on the Crown such power or authority, which
statute or statutory provision is or was or may be beyond the legislative jurisdiction of the Legislature ...

214 Inthe course of his reasons, Dickson J., who delivered the judgment of the court, said at p. 590:

A state, it is said, is sovereign and it is not for the Courts to pass upon the policy or wisdom of legislative will. As a
broad statement of principle that is undoubtedly correct, but the general principle must yield to the requisites of the
constitution in a federal state. By it the bounds of sovereignty are defined and supremacy circumscribed. The Courts will
not question the wisdom of enactments which, by the terms of the Canadian Constitution are within the competence of
the Legislatures, but it is the high duty of this Court to insure that the Legislatures do not transgress the limits of their
constitutional mandate and engage in the illegal exercise of power. Both Saskatchewan and Alberta inform the Court
that justice and equity are irrelevant in this case. If injustice results, it is the electorate which must administer a rebuke,
and not the Courts. The two Provinces apparently find nothing inconsistent or repellent in the contention that a subject
can be barred from recovery of sums paid to the Crown under protest, in response to the compulsion of the legislation
later found to be ultra vires.
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Section 5(7) of The Proceedings against the Crown Act, in my opinion, has much broader implications that mere Crown
immunity. In the present context, it directly concerns the right to tax. It affects, therefore, the division of powers under
The British North America Act, 1867. It also brings into question the right of a Province, or the federal Parliament for
that matter, to act in violation of the Canadian Constitution. Since it is manifest that if either the federal Parliament or a
provincial Legislature can tax beyond the limit of its powers, and by prior or ex post facto legislation give itself
immunity from such illegal act, it could readily place itself in the same position as if the act had been done within proper
constitutional limits. To allow moneys collected under compulsion, pursuant to an ultra vires statute, to be retained
would be tantamount to allowing the provincial Legislature to do indirectly what it could not do directly, and by covert
means to impose illegal burdens.

215  In B.C. Power Corp. Ltd. v. B.C. Elec. Co. Ltd., [1962] S.C.R. 642, 38 W.W.R. 701, 34 D.L.R. (2d) 274, this court
had to decide whether a receivership order could be made to preserve assets pending a decision as to the constitutionality of
certain legislation in British Columbia, which litigation would determine whether the Crown had title to the common shares
of British Columbia Electric Company Limited which the legislation gave to the Crown.

216 It was contended that a receivership order could not be made by virtue of the Crown’s prerogative of immunity.
Kerwin C.J.C., who delivered the judgment of the court, said at p. 644-45:

In a federal system, where legislative authority is divided, as are also the prerogatives of the Crown, as between the
Dominion and the Provinces, it is my view that it is not open to the Crown, either in right of Canada or of a Province, to
claim a Crown immunity based upon an interest in certain property, where its very interest in that property depends
completely and solely on the validity of the legislation which it has itself passed, if there is a reasonable doubt as to
whether such legislation is constitutionally valid. To permit it to do so would be to enable it, by the assertion of rights
claimed under legislation which is beyond its powers, to achieve the same results as if the legislation were valid. In a
federal system it appears to me that, in such circumstances, the Court has the same jurisdiction to preserve assets whose
title is dependent on the validity of the legislation as it has to determine the validity of the legislation itself.

217 InA.G.N.S.v. A.G. Can,, [1951] S.C.R. 31, [1950] 4 D.L.R. 369, the court had to consider the validity of legislation
which contemplated a delegation of legislative powers by the provincial legislature to the Parliament of Canada, and by
Parliament to the provincial legislature. Rinfret C.J.C. said, at pp. 34-35:

The constitution of Canada does not belong either to Parliament, or to the Legislatures; it belongs to the country and it is
there that the citizens of the country will find the protection of the rights to which they are entitled. It is part of that
protection that Parliament can legislate only on the subject matters referred to it by section 91 and that each Province
can legislate exclusively on the subject matters referred to it by section 92. The country is entitled to insist that
legislation adopted under section 91 should be passed exclusively by the Parliament of Canada in the same way as the
people of each Province are entitled to insist that legislation concerning the matters enumerated in sectiond 92 should
come exclusively from their respective Legislatures. In each case the Members elected to Parliament or to the
Legislatures are the only ones entrusted with the power and the duty to legislate concerning the subjects exclusively
distributed by the constitutional Act to each of them.

No power of delegation is expressed either in section 91 or in section 92, nor, indeed, is there to be found the power of
accepting delegation from one body to the other; and | have no doubt that if it had been the intention to give such
powers it would have been expressed in clear and unequivocal language. Under the scheme of the British North America
Act there were to be, in the words of Lord Atkin in The Labour Convention Reference [supra, at p. 354], ‘water-tight
compartments which are an essential part of the original structure’.

Neither legislative bodies, federal or provincial, possess any portion of the powers respectively vested in the other and
they cannot receive it by delegation. In that connection the word ‘exclusively’ used both in section 91 and in section 92
indicates a settled line of demarcation and it does not belong to either Parliament, or the Legislatures, to confer powers
upon the other.

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962061940&pubNum=0005156&originatingDoc=I10b717cfab9263f0e0440003ba0d6c6d&refType=IC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1950038584&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)

Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

218  In Reference re Alta. Legislation, [1938] S.C.R. 100, [1938] 2 D.L.R. 81, affirmed [1939] A.C. 117, [1938] 3
W.W.R. 337, [1938] 4 D.L.R. 433 (sub nom. A.G. Alta. v. A.G. Can.) (P.C.), the court considered, inter alia, the
constitutional validity of the Accurate News and Information Act, 1937, Bill 9, which imposed certain duties of publication
upon newspapers published in Alberta. Duff C.J.C. (Davis J. concurring) referred to the right of public discussion and the
authority of Parliament to protect that right, and said at pp. 133-34:

That authority rests upon the principle that the powers requisite for the protection of the constitution itself arise by
necessary implication from The British North America Act as a whole (Fort Frances Pulp & Paper Co. Ltd. v. Man.
Free Press Co. Ltd., [1923] A.C. 695, [1923] 3 D.L.R. 629 (P.C.)); and since the subject-matter in relation to which the
power is exercised is not exclusively a provincial matter, it is necessarily vested in Parliament.

219 It may be noted that the above instances of judicially developed legal principles and doctrines share several
characteristics. First, none is to be found in express provisions of the B.N.A. Acts or other constitutional enactments. Second,
all have been perceived to represent constitutional requirements that are derived from the federal character of Canada’s
constitution. Third, they have been accorded full legal force in the sense of being employed to strike down legislative
enactments. Fourth, each was judicially developed in response to a particular legislative initiative in respect of which it might
have been observed, as it was by Dickson J. in the Amax case, supra, at p. 591, that: “There are no Canadian constitutional
law precedents addressed directly to the present issue ...”

220  The cases just considered were all decisions of this court. We have already referred to the judgment of the Privy
Council in the Labour Conventions case, supra, which, in our opinion, by analogy is of considerable assistance in
determining the issue before the court. In that case, the Attorney General of Canada argued that the federal government’s
power to enter into treaties on behalf of a sovereign Canada enabled the federal Parliament to legislate pursuant to any treaty
obligation. That submission was rejected by the Privy Council, which held that the federal Parliament did not derive further
legislative competence because of the accession by Canada to sovereign status. The federal Parliament was not clothed with
additional legislative authority in consequence of the commitments it had made under an international treaty.

221 The contention of the Attorney General of Canada in the present proceedings is that only the federal Parliament can
speak for Canada as a sovereign state. It is the Houses of Parliament which, alone, under the practice developed in the
obtaining of amendments to the B.N.A. Act, can submit a request to the Imperial Parliament to amend the B.N.A. Act, and
the Imperial Parliament by a firm and unbending convention must comply with such request. There is therefore, it is
contended, nothing which lawfully precludes the submission to the Imperial Parliament by resolution of both Houses of a
request for an amendment to the B.N.A. Act which affects the basic division of legislative powers enshrined in the B.N.A.
Act.

222 Inour opinion, the accession of Canada to sovereign international status did not enable the federal Parliament, whose
legislative authority is limited to the matters defined in s. 91 of the B.N.A. Act, unilaterally by means of a resolution of its
two Houses to effect an amendment to the B.N.A. Act which would offend against the basic principle of the division of
powers created by that Act. The assertion of such a right, which has never before been attempted, not only is contrary to the
federal system created by the B.N.A. Act but also runs counter to the objective sought to be achieved by s. 7 of the Statute of
Westminster.

223 The federal position in these appeals can be summarized in these terms. While the federal Parliament lacks legal
authority to achieve the objectives set out in the resolution by the enactment of its own legislation, that limitation upon its
authority can be evaded by having the legislation enacted by the Imperial Parliament at the behest of resolution of the two
Houses of the federal Parliament. This is an attempt by the federal Parliament to accomplish indirectly that which it is legally
precluded from doing directly by perverting the recognized resolution method of obtaining constitutional amendments by the
Imperial Parliament for an improper purpose. In our opinion, since it is beyond the power of the federal Parliament to enact
such an amendment, it is equally beyond the power of its two Houses to effect such an amendment through the agency of the
Imperial Parliament.

224 We would adopt the views expressed by the Right Honourable Louis St. Laurent, then Prime Minister of Canada, on
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31st January 1949, when in the debate on the address (House of Commons Debates (1949), vol. 1, p. 85) he said:

With respect to all matters given by the constitution to the provincial governments, nothing this House could do could
take anything away from them. We have no jurisdiction over what has been assigned exclusively to the provinces. We
cannot ask that what is not within our jurisdiction be changed. We have jurisdiction over the matters assigned to us and
we can ask that the manner of dealing with those matters be changed.

225  This passage clearly defines the scope of the power of the federal Parliament to request, on its own motion,
amendments to the B.N.A. Act. It is limited to matters which are assigned to the federal Parliament by the B.N.A. Act.

Conclusions

226  The B.N.A. Act created a federal union. It was of the very essence of the federal nature of the constitution that the
Parliament of Canada and the provincial legislatures should have distinct and separate legislative powers. The nature of the
legislative powers of the provinces under s. 92 and the status of the provincial legislatures was declared by the Privy Council
in the Hodge case, supra, and in the Maritime Bank case, supra. We repeat the statement of Lord Watson in the latter case at
pp. 441-42:

The object of the Act was neither to weld the provinces into one, nor to subordinate provincial governments to a central
authority, but to create a federal government in which they should all be represented, entrusted with the exclusive
administration of affairs in which they had a common interest, each province retaining its independence and autonomy.

227  The continuation of that basic division of legislative powers was recognized in s. 7(3) of the Statute of Westminster.
The Parliament of Canada has no power to trespass on the area of legislative powers given to the provincial legislatures.
Section 7 of the statute was intended to safeguard provincial legislative powers from possible encroachment by the federal
Parliament as a result of the powers being conferred upon the Parliament of Canada by the statute.

228  The fact that the status of Canada became recognized as a sovereign state did not alter its federal nature. It is a
sovereign state, but its government is federal in character, with a clear division of legislative powers. The resolution at issue
in these appeals could be an effective expression of Canadian sovereignty only if it had the support of both levels of
government.

229  The two Houses of the Canadian Parliament claim the power unilaterally to effect an amendment to the B.N.A. Act
which they desire, including the curtailment of provincial legislative powers. This strikes at the basis of the whole federal
system. It asserts a right by one part of the Canadian governmental system to curtail, without agreement, the powers of the
other part.

230  There is no statutory basis for the exercise of such a power. On the contrary, the powers of the Senate and the House
of Commons, given to them by s. 4(a) of the Senate and House of Commons Act, excluded the power to do anything
inconsistent with the B.N.A. Act. The exercise of such a power has no support in constitutional convention. The
constitutional convention is entirely to the contrary. We see no other basis for the recognition of the existence of such a
power. This being so, it is the proper function of this court, in its role of protecting and preserving the Canadian constitution,
to declare that no such power exists. We are therefore of the opinion that the Canadian constitution does not empower the
Senate and the House of Commons to cause the Canadian constitution to be amended in respect of provincial legislative
powers without the consent of the provinces.

231 Question B in the Quebec reference raises the issue as to the power of the Senate and the House of Commons of
Canada to cause the Canadian constitution to be amended “without the consent of the provinces and in spite of the objection
of several of them”. The Attorney General of Saskatchewan, when dealing with Q. 3 in the Manitoba and Newfoundland
references, submitted that it was not necessary in these proceedings for the court to pronounce on the necessity for the
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unanimous consent of all the provinces to the constitutional amendments proposed in the resolution. It was sufficient, in order
to answer the question, to note the opposition of eight of the provinces, which contained a majority of the population of
Canada.

232 We would answer Q. B in the negative. We would answer Q. 3 of the Manitoba and Newfoundland references in the
affirmative, without deciding, at this time, whether the agreement referred to in that question must be unanimous.

Martland, Ritchie, Dickson, Beetz, Chouinard and Lamer JJ.:

233 The second question in the Manitoba reference [[1981] 2 W.W.R. 193, 117 D.L.R. (3d) 1 at 10, 7 Man. R. (2d) 269]
and the Newfoundland reference [29 N. & P.E.I.R. 503, 118 D.L.R. (3d) 1 at 7, 82 A.P.R. 503] is the same:

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the
Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces?

234 Asfor Q. B in the Quebec reference [120 D.L.R. (3d) 385 at 390], it reads, in part, as follows:

[Translation] B) Does the Canadian Constitution empower, by ... convention ... the Senate and the House of Commons
of Canada to amend the Canadian Constitution without the consent of the provinces and in spite of the objection of
several of them, in such a way as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

235  In these questions, the phrases “Constitution of Canada” and “Canadian Constitution” do not refer to matters of
interest only to the federal government or federal juristic unit. They are clearly meant in a broader sense, and embrace the
global system of rules and principles which govern the exercise of constitutional authority in the whole and in every part of
the Canadian state. They will be used in the same broad sense in these reasons.

236  The meaning of the second question in the Manitoba and Newfoundland references calls for further observations.

237  As will be seen later, counsel for several provinces strenuously argued that the convention exists and requires the
agreement of all the provinces. However, we did not understand any of them to have taken the position that the second
question in the Manitoba and Newfoundland references should be dealt with and answered as if the last part of the question
read “without obtaining the agreement of all the provinces”.

238  Be that as it may, the question should not, in our view, be so read.

239 It would have been easy to insert the word “all” into the question had it been intended to narrow its meaning. But we
do not think it was so intended. The issue raised by the question is essentially whether there is a constitutional convention
that the House of Commons and Senate of Canada will not proceed alone. The thrust of the question is accordingly on
whether or not there is a conventional requirement for provincial agreement, not on whether the agreement should be
unanimous, assuming that it is required. Furthermore, this manner of reading the question is more in keeping with the
wording of Q. B in the Quebec reference, which refers to something less than unanimity when it says “without the consent of
the provinces and in spite of the objection of several of them”.

240  If the questions are thought to be ambiguous, this court should not, in a constitutional reference, be in a worse
position than that of a witness in a trial, and feel compelled simply to answer “Yes” or “No”. Should it find that a question
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might be misleading, or should it simply wish to avoid the risk of misunderstanding, the court is free either to interpret the
question as in Re Legislative Authority of Parliament in Relation to Upper House, [1980] 1 S.C.R. 54 at 59, 102 D.L.R. (3d)
1, (sub nom. Re B.N.A. Act and Federal Senate) 30 N.R. 271 (’the Senate Reference™), or it may qualify both the question
and the answer, as in Reference re Waters and Waterpower, [1929] S.C.R. 200, [1929] 2 D.L.R. 481.

| — The Nature of Constitutional Conventions

241 A substantial part of the rules of the Canadian constitution are written. They are contained, not in a single document
called a “constitution”, but in a great variety of statutes, some of which have been enacted by the Parliament of Westminster,
such as the B.N.A. Act, 1867 (30 & 31 Vict.), c. 3 (also R.S.C. 1970, App. I, No. 5) ("the B.N.A. Act”) or by the Parliament
of Canada, such as the Alberta Act, 1905 (Can.), c. 3 (also R.S.C. 1970, App. II, No. 19), the Saskatchewan Act, 1905 (Can.),
c. 42 (also R.S.C. 1970, App. Il, No. 20), and the Senate and House of Commons Act, R.S.C. 1970, c. S-8, or by the
provincial legislatures, such as the provincial electoral acts. They are also to be found in orders in council, like the Imperial
order in council of 16th May 1871, admitting British Columbia into the union (see R.S.C. 1970, App. II, No. 10), and the
Imperial order in council of 26th June 1873, admitting Prince Edward Island into the union (see R.S.C. 1970, App. II, No.
12).

242  Another part of the constitution of Canada consists of the rules of the common law. These are rules which the courts
have developed over the centuries in the discharge of their judicial duties. An important portion of these rules concerns the
prerogative of the Crown. Sections 9 and 15 of the B.N.A. Act provide:

9. The Executive Government and Authority of and over Canada is hereby declared to continue and be vested in the
Queen.

15. The Commander-in-Chief of the land and Naval Militia, and of all Naval and Military Forces, of and in Canada, is
hereby declared to continue and be vested in the Queen.

243  But the Act does not otherwise say very much with respect to the elements of “Executive Government and
Authority”, and one must look at the common law to find out what they are, apart from authority delegated to the executive
by statute.

244 The common law provides that the authority of the Crown includes, for instance, the prerogative of mercy or
clemency (Reference re Effect of Exercise of Royal Prerogative of Mercy upon Deportation Proceedings, [1933] S.C.R. 269,
59 C.C.C. 301, [1933] 2 D.L.R. 348) and the power to incorporate by charter so as to confer a general capacity analogous to
that of a natural person (Bonanza Creek Gold Mining Co. v. R., [1916] A.C. 566, 25 Que. K.B. 170, 10 W.W.R. 391, 26
D.L.R. 273 (P.C.)). The Royal prerogative puts the Crown in a preferred position as a creditor (Liquidators of Maritime Bank
v. Receiver Gen. N.B., [1892] A.C. 437 (P.C.)) or with respect to the inheritance of lands for defect of heirs (A.G. Ont. v.
Mercer (1883), 8 App. Cas. 767, 3 Cart. B.N.A. 1 (P.C.)) or in relation to the ownership of precious metals (A.G. B.C. v. A.G.
Can. (1889), 14 App. Cas. 295 (P.C.)) and bona vacantia (R. v. A.G. B.C., [1924] A.C. 213, [1923] 3 W.W.R. 1252, [1923] 4
D.L.R. 690 (P.C.)). It is also under the prerogative and the common law that the Crown appoints and receives ambassadors,
declares war and concludes treaties, and it is in the name of the Queen that passports are issued.

245  Those parts of the constitution of Canada which are composed of statutory rules and common law rules are
generically referred to as “the law of the constitution”. In cases of doubt or dispute, it is the function of the courts to declare
what the law is and, since the law is sometimes breached, it is generally the function of the courts to ascertain whether it has
in fact been breached in specific instances and, if so, to apply such sanctions as are contemplated by the law, whether they be
punitive sanctions or civil sanctions, such as a declaration of nullity. Thus, when a federal or a provincial statute is found by
the courts to be in excess of the legislative competence of the legislature which has enacted it, it is declared null and void and
the courts refuse to give effect to it. In this sense, it can be said that the law of the constitution is administered or enforced by
the courts.

246 But many Canadians would perhaps be surprised to learn that important parts of the constitution of Canada, with
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which they are the most familiar because they are directly involved when they exercise their right to vote at federal and
provincial elections, are nowhere to be found in the law of the constitution. For instance, it is a fundamental requirement of
the constitution that, if the opposition obtains the majority at the polls, the government must tender its resignation forthwith.
But, fundamental as it is, this requirement of the constitution does not form part of the law of the constitution.

247  Itis also a constitutional requirement that the person who is appointed Prime Minister or Premier by the Crown and
who is the effective head of the government should have the support of the elected branch of the legislature; in practice, this
means in most cases the leader of the political party which has won a majority of seats at a general election. Other ministers
are appointed by the Crown on the advice of the Prime Minister or Premier when he forms or reshuffles his cabinet. Ministers
must continuously have the confidence of the elected branch of the legislature, individually and collectively. Should they lose
it, they must either resign or ask the Crown for a dissolution of the legislature and the holding of a general election. Most of
the powers of the Crown under the prerogative are exercised only upon the advice of the Prime Minister or the cabinet, which
means that they are effectively exercised by the latter, together with the innumerable statutory powers delegated to the Crown
in council.

248  Yet none of these essential rules of the constitution can be said to be a law of the constitution. It was apparently
Dicey who, in the first edition of his Law of the Constitution, in 1885, called them “the conventions of the constitution”, an
expression which quickly became current (W.S. Holdsworth, “The Conventions of the Eighteenth Century Constitution”
(1932), 17 lowa L. Rev. 161). What Dicey described under these terms are the principles and rules of responsible
government, several of which are stated above and which regulate the relations between the Crown, the Prime Minister, the
cabinet and the two Houses of Parliament. These rules developed in Great Britain by way of custom and precedent during the
19th century, and were exported to such British colonies as were granted self-government.

249  Dicey first gave the impression that constitutional conventions are a peculiarly British and modern phenomenon. But
he recognized in later editions that different conventions are found in other constitutions. As Sir William Holdsworth wrote at
p. 162:

In fact conventions must grow up at all times and in all places where the powers of government are vested in different
persons or bodies — where in other words there is a mixed constitution. ‘The constituent parts of a state,” said Burke,
[French Revolution, 28] ‘are obliged to hold their public faith with each other, and with all those who derive any serious
interest under their engagements, as much as the whole state is bound to keep its faith with separate communities.’
Necessarily conventional rules spring up to regulate the working of the various parts of the constitution, their relations to
one another, and to the subject.

250  Within the British Empire, powers of government were vested in different bodies, which provided a fertile ground for
the growth of new constitutional conventions unknown to Dicey, whereby self-governing colonies acquired equal and
independent status within the commonwealth. Many of these culminated in the Statute of Westminster, 1931 (22 Geo. 5), c. 4
(also R.S.C. 1970, App. II, No. 26).

251 A federal constitution provides for the distribution of powers between various legislatures and governments, and may
also constitute a fertile ground for the growth of constitutional conventions between those legislatures and governments. It is
conceivable, for instance, that usage and practice might give birth to conventions in Canada relating to the holding of
federal-provincial conferences, the appointment of Lieutenant-Governors or the reservation and disallowance of provincial
legislation. It was to this possibility that Duff C.J.C. alluded when he referred to “constitutional usage or constitutional
practice” in Reference re Power of Disallowance and Power of Reservation, [1938] S.C.R. 71 at 78, [1938] 2 D.L.R. 8. He
had previously called them “recognized constitutional conventions” [p. 210] in Wilson v. Esquimalt & Nanaimo Ry. Co.,
[1922] 1 A.C. at 204, 29 B.C.R. 333 [1921] 1 W.W.R. 1233, 28 C.R.C. 271,59 D.L.R. 577, varied [1922] 1 A.C. 202, [1921]
3W.W.R. 817,28 C.R.C. 296,61 D.L.R. 1 (P.C)).

252  The main purpose of constitutional conventions is to ensure that the legal framework of the constitution will be
operated in accordance with the prevailing constitutional values or principles of the period. For example, the constitutional
value which is the pivot of the conventions stated above and relating to responsible government is the democratic principle
that the powers of the state must be exercised in accordance with the wishes of the electorate, and the constitutional value or
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principle which anchors the conventions regulating the relationship between the members of the Commonwealth is the
independence of the former British colonies.

253 Being based on custom and precedent, constitutional conventions are usually unwritten rules. Some of them,
however, may be reduced to writing and expressed in the proceedings and documents of Imperial conferences, or in the
preamble of statutes such as the Statute of Westminster, 1931, or in the proceedings and documents of federal-provincial
conferences. They are often referred to and recognized in statements made by members of governments.

254  The conventional rules of the constitution present one striking peculiarity. In contradistinction to the laws of the
constitution, they are not enforced by the courts. One reason for this situation is that, unlike common law rules, conventions
are not judge-made rules. They are not based on judicial precedents but on precedents established by the institutions of
government themselves. Nor are they in the nature of statutory commands which it is the function and duty of the courts to
obey and enforce. Furthermore, to enforce them would mean to administer some formal sanction when they are breached. But
the legal system, from which they are distinct, does not contemplate formal sanctions for their breach.

255  Perhaps the main reason why conventional rules cannot be enforced by the courts is that they are generally in conflict
with the legal rules which they postulate, and the courts are bound to enforce the legal rules. The conflict is not of a type
which would entail the commission of any illegality. It results from the fact that legal rules create wide powers, discretions
and rights which conventions prescribe should be exercised only in a certain limited manner, if at all.

256  Some examples will illustrate this point.

257  As a matter of law, the Queen, or the Governor-General or the Lieutenant-Governor, could refuse assent to every hill
passed by both Houses of Parliament or by a legislative assembly, as the case may be. But by convention they cannot of their
own motion refuse to assent to any such bill on any ground, for instance, because they disapprove of the policy of the bill.
We have here a conflict between a legal rule, which creates a complete discretion, and a conventional rule, which completely
neutralizes it. But conventions, like laws, are sometimes violated and, if this particular convention were violated and assent
were improperly withheld, the courts would be bound to enforce the law, not the convention. They would refuse to recognize
the validity of a vetoed bill. This is what happened in Gallant v. R., 23 M.P.R. 48, 93 C.C.C. 237, [1949] 2 D.L.R. 425
(P.E.I1.C.A.), a case in keeping with the classic case of Stockdale v. Hansard (1839), 9 Ad. & E1. 1, 112 E.R. 1112, where the
English Court of Queen’s Bench held that only the Queen and both Houses of Parliament could make or unmake laws. (See
also, for a comment on the situation, K.M. Martin in (1946), 24 Can. Bar Rev. 434.) The Lieutenant-Governor who had
withheld assent in Gallant apparently did so towards the end of his term of office. Had it been otherwise, it is not
inconceivable that his withholding of assent might have produced a political crisis, leading to his removal from office, which
shows that, if the remedy for a breach of a convention does not lie with the courts, still the breach is not necessarily without a
remedy. The remedy lies with some other institutions of government; furthermore, it is not a formal remedy, and it may be
administered with less certainty or regularity than it would be by a court.

258  Another example of the conflict between law and convention is provided by a fundamental convention already stated
above: if, after a general election, where the opposition obtained the majority at the polls, the government refused to resign
and clung to office, it would thereby commit a fundamental breach of conventions, one so serious indeed that it could be
regarded as tantamount to a coup d’état. The remedy in this case would lie with the Governor-General or the
Lieutenant-Governor, as the case might be, who would be justified in dismissing the ministry and in calling on the opposition
to form the government. But, should the Crown be slow in taking this course, there is nothing the courts could do about it,
except at the risk of creating a state of legal discontinuity, that is, a form of revolution. An order or a regulation passed by a
minister under statutory authority and otherwise valid could not be invalidated on the ground that, by convention, the minister
ought no longer to be a minister. A writ of quo warranto aimed at ministers, assuming that quo warranto lies against a
minister of the Crown, which is very doubtful, would be of no avail to remove them from office. Required to say by what
warrant they occupy their ministerial office, they would answer that they occupy it by the pleasure of the Crown under a
commission issued by the Crown, and this answer would be a complete one at law, for at law the government is in office by
the pleasure of the Crown, although by convention it is there by the will of the people.

259  This conflict between convention and law, which prevents the courts from enforcing conventions, also prevents
conventions from crystallizing into laws, unless it be by statutory adoption.

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1948026627&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1839037553&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)

Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

260 It is because the sanctions of convention rest with institutions of government other than courts, such as the
Governor-General or the Lieutenant-Governor, or the Houses of Parliament, or with public opinion and, ultimately, with the
electorate that it is generally said that they are “political”.

261  We respectfully adopt the definition of a “convention” given by the learned Chief Justice of Manitoba, Freedman
C.J.M., in the Manitoba reference at pp. 13-14:

What is a constitutional convention? There is a fairly lengthy literature on the subject. Although there may be shades of
difference among the constitutional lawyers, political scientists, and Judges who have contributed to that literature, the
essential features of a convention may be set forth with some degree of confidence. Thus, there is general agreement that
a convention occupies a position somewhere in between a usage or custom on the one hand and a constitutional law on
the other. There is general agreement that if one sought to fix that position with greater precision he would place
convention nearer to law than to usage or custom. There is also general agreement that ‘a convention is a rule which is
regarded as obligatory by the officials to whom it applies’: Hogg, Constitutional Law of Canada (1977), p. 9. There is, if
not general agreement, at least weighty authority, that the sanction for breach of a convention will be political rather
than legal.

262 It should be borne in mind, however, that, while they are not laws, some conventions may be more important than
some laws. Their importance depends on that of the value or principle which they are meant to safeguard. Also, they form an
integral part of the constitution and of the constitutional system. They come within the meaning of the word “Constitution” in
the preamble of the B.N.A. Act, 1867:

Whereas the Provinces of Canada, Nova Scotia and New Brunswick have expressed their Desire to be federally united ...
with a Constitution similar in Principle to that of the United Kingdom.

263  That is why it is perfectly appropriate to say that to violate a convention is to do something which is unconstitutional,
although it entails no direct legal consequence. But the words “constitutional” and “unconstitutional” may also be used in a
strict legal sense, for instance, with respect to a statute which is found ultra vires, or unconstitutional. The foregoing may
perhaps be summarized in an equation: constitutional conventions plus constitutional law equal the total constitution of the
country.

I1 — Whether the Questions should be Answered

264 It was submitted by counsel for Canada and for Ontario that the second question in the Manitoba and Newfoundland
references and the conventional part of Q. B in the Quebec reference ought not be answered because they do not raise a
justiciable issue and are accordingly not appropriate for a court. It was contended that the issue whether a particular
convention exists or not is a purely political one. The existence of a definite convention is always unclear and a matter of
debate. Furthermore, conventions are flexible, somewhat imprecise and unsuitable for judicial determination.

265  The same submission was made in substance to the three courts below and, in our respectful opinion, rightfully
dismissed by all three of them, Hall J.A. dissenting in the Manitoba court of Appeal.

266  We agree with what Freedman C.J.M. wrote on this subject in the Manitoba reference at p. 13:

In my view this submission goes too far. Its characterization of Question 2 as ‘purely political’ overstates the case. That
there is a political element embodied in the question, arising from the contents of the joint address, may well be the case.
But that does not end the matter. If Question 2, even if in part political, possesses a constitutional feature, it would
legitimately call for our reply.
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In my view, the request for a decision by this Court on whether there is a constitutional convention, in the circumstances
described, that the Dominion will not act without the agreement of the Provinces poses a question that it [sic], at least in
part, constitutional in character. It therefore calls for an answer, and | propose to answer it.

267  Question 2 is not confined to an issue of pure legality, but it has to do with a fundamental issue of constitutionality
and legitimacy. Given the broad statutory basis upon which the governments of Manitoba, Newfoundland and Quebec are
empowered to put questions to their three respective Courts of Appeal, they are, in our view, entitled to an answer to a
question of this type.

268  Furthermore, one of the main points made by Manitoba with respect to Q. 3 was that the constitutional convention
referred to in Q. 2 had become crystallized into a rule of law. Question 3 is admitted by all to raise a question of law. We
agree with Matas J.A. of the Manitoba Court of Appeal that it would be difficult to answer Q. 3 without an analysis of the
points raised in Q. 2. It is accordingly incumbent on us to answer Q. 2.

269  Finally, we are not asked to hold that a convention has in effect repealed a provision of the B.N.A. Act, as was the
case in the Reference re Power of Disallowance, supra. Nor are we asked to enforce a convention. We are asked to recognize
it if it exists. Courts have done this very thing many times in England and the Commonwealth to provide aid for and
background to constitutional or statutory construction. Several such cases are mentioned in the reasons of the majority of this
court relating to the question whether constitutional conventions are capable of crystallizing into law. There are many others,
among them Commonwealth v. Kreglinger & Fernau Ltd.; Commonwealth v. Bardsley (1925), 37 C.L.R. 393 (Aust. H.C.):
Liversidge v. Anderson, [1942] A.C. 206, [1941] 3 All E.R. 338 (H.L.); Carltona Ltd. v. Wks. Commrs., [1943] 2 All E.R.
560 (C.A.); Adegbenro v. Akintola, [1963] A.C. 614, [1963] 3 All E.R. 544 (P.C.); and Ibralebbe v. R., [1964] A.C. 900,
[1964] 1 All E.R. 251 (P.C.). This court did the same in the recent case of Arseneau v. R., [1979] 2 S.C.R. 136, 45 C.C.C.
(2d) 321, 95 D.L.R. (3d) 1, 26 N.R. 226, and in the judgment rendered on 6th April 1981 after the re-hearing of A.G. Que. v.
Blaikie (not yet reported).

270  In so recognizing conventional rules, the courts have described them, sometimes commented upon them and given
them such precision as is derived from the written form of a judgment. They did not shrink from doing so on account of the
political aspects of conventions, nor because of their supposed vagueness, uncertainty or flexibility.

271  In our view, we should not, in a constitutional reference, decline to accomplish a type of exercise that courts have
been doing of their own motion for years.

111 — Whether the Convention Exists

272 It was submitted by counsel for Canada, Ontario and New Brunswick that there is no constitutional convention that
the House of Commons and Senate of Canada will not request Her Majesty the Queen to lay before the Parliament of
Westminster a measure to amend the constitution of Canada affecting federal-provincial relationships, etc., without first
obtaining the agreement of the provinces.

273 It was submitted by counsel for Manitoba, Newfoundland, Quebec, Nova Scotia, British Columbia, Prince Edward
Island and Alberta that the convention does exist, that it requires the agreement of all the provinces and that the second
question in the Manitoba and Newfoundland references should accordingly be answered in the affirmative.

274  Counsel for Saskatchewan agreed that the question should be answered in the affirmative, but on a different basis. He
submitted that the convention does exist and requires a measure of provincial agreement. Counsel for Saskatchewan further
submitted that the resolution before the court has not received a sufficient measure of provincial consent.

275  We wish to indicate at the outset that we find ourselves in agreement with the submissions made on this issue by
counsel for Saskatchewan.

(1) The class of constitutional amendments contemplated by the question
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276  Constitutional amendments fall into three categories: (1) amendments which may be made by a provincial legislature
acting alone under s. 92(1) of the B.N.A. Act; (2) amendments which may be made by the Parliament of Canada acting alone
under s. 91(1) [re-en. 1949 (13 Geo. 6), c. 81 (also R.S.C. 1970, App. 11, No. 31), s. 1] of the B.N.A. Act; and (3) all other
amendments.

277  The first two categories are irrelevant for the purposes of these references. While the wording of the second and third
questions of the Manitoba and Newfoundland references may be broad enough to embrace all amendments in the third
category, it is not necessary for us to consider those amendments which affect federal-provincial relationship only indirectly.
In a sense, most amendments of the third category are susceptible of affecting federal-provincial relationships to some extent.
But we should restrict ourselves to the consideration of amendments which “directly affect federal-provincial relationships in
the sense of changing federal and provincial legislative powers” (the Senate Reference, supra, at p. 65).

278  The reason for this is that the second and third questions of the Manitoba and Newfoundland references must be read
in the light of the first question. They must be meant to contemplate the same specific class of constitutional amendments as
the ones which are sought in the “Proposed Resolution for a Joint Address to Her Majesty the Queen respecting the
Constitution of Canada”. More particularly, they must be meant to address the same type of amendments as the Charter of
Rights, which abridges federal and provincial legislative powers, and the amending formula, which would provide for the
amendment of the constitution, including the distribution of legislative powers.

279  These proposed amendments present one essential characteristic: they directly affect federal-provincial relationships
in changing legislative powers and in providing for a formula to effect such change.

280 Therefore, in essence, although not in terms, the issue raised by the second question in the Manitoba and
Newfoundland references is whether there is a constitutional convention for agreement of the provinces to amendments
which change legislative powers and provide for a method of effecting such change. The same issue is raised by Q. B of the
Quebec reference, above quoted in part.

(2) Requirements for establishing a convention

281  The requirements for establishing a convention bear some resemblance with those which apply to customary law.
Precedents and usage are necessary but do not suffice. They must be normative. We adopt the following passage of Sir W.
Ivor Jennings in The Law and the Constitution, 5th ed. (1959), p. 136:

We have to ask ourselves three questions: first, what are the precedents; secondly, did the actors in the precedents
believe that they were bound by a rule; and thirdly, is there a reason for the rule? A single precedent with a good reason
may be enough to establish the rule. A whole string of precedents without such a reason will be of no avail, unless it is
perfectly certain that the persons concerned regarded them as bound by it.

(i) The precedents

282  An account of the statutes enacted by the Parliament of Westminster to modify the constitution of Canada is found in
a white paper published in 1965 under the authority of the Honourable Guy Favreau, then Minister of Justice for Canada,
under the title of “The Amendment of the Constitution of Canada” (”the White Paper”). This account is quoted in the Senate
Reference, supra, but we find it necessary to reproduce it here for convenience:

(1) The Rupert’s Land Act, 1868 [(31 & 32 Vict.), c. 105 (also R.S.C. 1970, App. Il, No. 6)] authorized the acceptance
by Canada of the rights of the Hudson’s Bay Company over Rupert’s Land and the North-Western Territory. It also
provided that, on Address from the Houses of Parliament of Canada, the Crown could declare this territory part of
Canada and the Parliament of Canada could make laws for its peace, order and good government.

(2) The British North America Act of 1871 [(34 & 35 Vict.), c. 28 (also R.S.C. 1970, App. Il, No. 11)] ratified the
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Manitoba Act [1870 (Can.), c. 3 (also R.S.C. 1970, App. II, No. 8)] passed by the Parliament of Canada in 1870,
creating the province of Manitoba and giving it a provincial constitution similar to those of the other provinces. The
British North America Act of 1871 also empowered the Parliament of Canada to establish new provinces out of any
Canadian territory not then included in a province; [but not thereafter to amend such constituting enactment]; to alter the
boundaries of any province (with the consent of its legislature), and to provide for the administration, peace, order and
good government of any territory not included in a province.

(3) The Parliament of Canada Act of 1875 [(38 & 39 Vict.), ¢. 38 (also R.S.C. 1970, App. II, No. 13)] amended section
18 of the British North America Act, 1867, which set forth the privileges, immunities and powers of each of the Houses
of Parliament.

(4) The British North America Act of 1886 [(49 & 50 Vict.), c¢. 35 (also R.S.C. 1970, App. I, No. 15)] authorized the
Parliament of Canada to provide for the representation in the Senate and the House of Commons of any territories not
included in any province.

(5) The Statute Law Revision Act, 1893 [(56 & 57 Vict.), c. 14 (also R.S.C. 1970, App. Il, No. 16)] repealed some
obsolete provisions of the British North America Act of 1867.

(6) The Canadian Speaker (Appointment of Deputy) Act, 1895 [(2nd Sess.) (59 Vict.), c. 3 (also R.S.C. 1970, App. II,
No. 17)] confirmed an Act of the Parliament of Canada which provided for the appointment of Deputy-Speaker for the
Senate.

(7) The British North America Act, 1907 [(7 Edw. 7), c. 11 (also R.S.C. 1970, App. Il, No. 21)] established a new scale
of financial subsidies to the provinces in lieu of those set forth in section 118 [later repealed 1950 (14 Geo. 6), c. 6 (also
R.S.C. 1970, App. I, No. 32)] of the British North America Act of 1867. While not expressly repealing the original
section, it made its provisions obsolete.

(8) The British North America Act, 1915 [(5 & 6 Geo. 5), c. 45 (also R.S.C. 1970, App. Il, No. 22)] redefined the
Senatorial Divisions of Canada to take into account the provinces of Manitoba, British Columbia, Saskatchewan and
Alberta. Although this statute did not expressly amend the text of the original section 22, it did alter its effect.

(9) The British North America Act, 1916 [(6 & 7 Geo. 5), ¢. 19 (also R.S.C. 1970, App. I, No. 23)] provided for the
extension of the life of the current Parliament of Canada beyond the normal period of five years.

(10) The Statute Law Revision Act, 1927 [(17 & 18 Geo. 5), c. 42 (also R.S.C. 1970, App. Il, No. 24)] repealed
additional spent or obsolete provisions in the United Kingdom statutes, including two provisions of the British North
America Acts.

(11) The British North America Act, 1930 [(20 & 21 Geo. 5), c. 26 (also R.S.C. 1970, App. I, No. 25)] confirmed the
natural resources agreements between the Government of Canada and the Governments of Manitoba, British Columbia,
Alberta and Saskatchewan, giving the agreements the force of law notwithstanding anything in the British North
America Acts.

(12) The Statute of Westminster, 1931 [(22 Geo. 5), c. 4 (also R.S.C. 1970, App. II, No. 26)] while not directly amending
the British North America Acts, did alter some of their provisions. Thus, the Parliament of Canada was given the power
to make laws having extraterritorial effect. Also Parliament and the provincial legislatures were given the authority,
within their powers under the British North America Acts, to repeal any United Kingdom statute that formed part of the
law of Canada. This authority, however, expressly excluded the British North America Act itself.

(13) The British North America Act, 1940 [(3 & 4 Geo. 6), c. 36 (also R.S.C. 1970, App. I1, No. 27)] gave the Parliament
of Canada the exclusive jurisdiction to make laws in relation to Unemployment Insurance.

(14) The British North America Act, 1943 [(6 & 7 Geo. 6), c. 30 (also R.S.C. 1970, App. Il, No. 28)] provided for the
postponement of redistribution of the seats in the House of Commons until the first session of Parliament after the
cessation of hostilities.
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(15) The British North America Act, 1946 [(9 & 10 Geo. 6), c. 63 (also R.S.C. 1970, App. I, No. 29)] replaced section
51 [later re-en. 1952 (Can.), c. 15, s. 1 (also R.S.C. 1970, App. I, No. 34)] of the British North America Act, 1867, and
altered the provisions for the readjustment of representation in the House of Commons.

(16) The British North America Act, 1949 [(13 Geo. 6), c. 22 (also R.S.C. 1970, App. I, No. 30)] confirmed the Terms
of Union between Canada and Newfoundland.

(17) The British North America Act (No. 2), 1949 [(13 Geo. 6), c. 81 (also R.S.C. 1970, App. Il, No. 31)] gave the
Parliament of Canada authority to amend the Constitution of Canada with certain exceptions.

(18) The Statute Law Revision Act, 1950 [(14 Geo. 6), c. 6 (also R.S.C. 1970, App. I, No. 32)] reapealed an obsolete
section of the British North America Act, 1867.

(19) The British North America Act, 1951 [(14 & 15 Geo. 6), c. 32 (also R.S.C. 1970, App. II, No. 33)] gave the
Parliament of Canada concurrent jurisdiction with the provinces to make laws in relation to Old Age Pensions.

(20) The British North America Act, 1960 [(9 Eliz. 2), c. 2 (also R.S.C. 1970, App. Il, No. 36)] amended section 99 and
altered the tenure of office of superior court judges.

(21) The British North America Act, 1964 [(12 & 13 Eliz. 2), c¢. 73 (also R.S.C. 1970, App. II, No. 37)] amended the
authority conferred upon the Parliament of Canada by the British North America Act, 1951, in relation to benefits
supplementary to Old Age Pensions.

(22) Amendment by Order in Council

Section 146 of the British North America Act, 1867 provided for the admission of other British North American
territories by Order in Council and stipulated that the provisions of any such Order in Council would have the same
effect as if enacted by the Parliament of the United Kingdom. Under this section, Rupert’s Land and North-Western
Territory were admitted by Order in council on June 23rd, 1870 [see R.S.C. 1970, App. II, No. 9]; British Columbia by
Order in Council on May 16th, 1871; Prince Edward Island by Order in Council on June 26th, 1873. Because all of these
Orders in Council contained provisions of a constitutional character — adapting the provisions of the British North
America Act to the new provinces, but with some modifications in each case — they may therefore be regarded as
constitutional amendments.

283  (The amendments in items (5), (10) and (18) appear to have been done by the Parliament of Westminster on its own
initiative and not in response to a joint resolution of the Senate and House of Commons.)

284  For reasons already stated, these precedents must be considered selectively. They must also be considered in postive
as well as in negative terms.

285  Of these 22 amendments or groups of amendments, five directly affected federal-provincial relationships, in the sense
of changing provincial legislative powers; they are the amendment of 1930, the Statute of Westminster, 1931, and the
amendments of 1940, 1951 and 1964.

286  Under the agreements confirmed by the 1930 amendment, the western provinces were granted ownership and
administrative control of their natural resources, so as to place these provinces in the same position vis-a-vis natural resources
as the original confederating colonies. The western provinces, however, received these natural resources subject to some
limits on their power to make laws relating to hunting and fishing rights of Indians. Furthermore, the agreements did provide
a very substantial object for the provincial power to make laws relating to “The Management and Sale of Public Lands
belonging to the Province and of the Timber and Wood thereon”, under s. 92(5) of the B.N.A. Act. The long title reads as
follows:

An Act to confirm and give effect to certain agreements entered into between the Government of the Dominion of
Canada and the Government of the Provinces of Manitoba, British Columbia, Alberta and Saskatchewan respectively.
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The preamble of the Act recites that “each of the said agreements has been duly approved by the Parliament of Canada and
by the Legislature of the Province to which it relates”. The other provinces lost no power, right or privilege in consequence.
In any event, the proposed transfer of natural resources to the western provinces had been discussed at the 1927
Dominion-Provincial Conference and had met with general approval: Paul Gérin-Lajoie, Constitutional Amendment in
Canada (1950), pp. 91-92.

287  All the provinces agreed to the passing of the Statute of Westminster, 1931. It changed legislative powers: Parliament
and the legislatures were given the authority, within their powers, to repeal any United Kingdom statute that formed part of
the law of Canada; Parliament was also given the power to make laws having extraterritorial effect.

288  The 1940 amendment is of special interest, in that it transferred an exclusive legislative power from the provincial
legislatures to the Parliament of Canada.

289  In 1938, the Speech from the Throne (House of Commons Debates (1938), p. 2) stated:

The co-operation of the provinces has been sought with a view to an amendment of the British North America Act,
which would empower the parliament of Canada to enact forthwith a national scheme of unemployment insurance. My
ministers hope the proposal may meet with early approval, in order that unemployment insurance legislation may be
enacted during the present session of parliament.

290  In November 1937, the government of Canada had communicated with the provinces and asked for their views in
principle. A draft amendment was later circulated. By March 1938, five of the nine provinces had approved the draft
amendment. Ontario had agreed in principle, but Alberta, New Brunswick and Quebec had declined to join in. The proposed
amendment was not proceeded with until June 1940, when Prime Minister King announced to the House of Commons that all
nine provinces had assented to the proposed amendment: Gérin-Lajoie at p. 106.

291  The 1951 and 1964 amendments changed the legislative powers: areas of exclusive provincial competence became
areas of concurrent legislative competence. They were agreed upon by all the provinces.

292  These five amendments are the only ones which can be viewed as positive precedents whereby federal-provincial
relationships were directly affected in the sense of changing legislative powers.

293  Every one of these five amendments was agreed upon by each province whose legislative authority was affected.

294  In negative terms, no amendment changing provincial legislative powers has been made since Confederation when
agreement of a province whose legislative powers would have been changed was withheld.

295  There are no exceptions.

296  Furthermore, in even more telling negative terms, in 1951 an amendment was proposed to give the provinces a
limited power of indirect taxation. Ontario and Quebec did not agree, and the amendment was not proceeded with: House of
Commons Debates (1951), pp. 2682, 2726-43.

297  The Constitutional Conference of 1960 devised a formula for the amendment of the constitution of Canada. Under
this formula, the distribution of legislative powers could have been modified. The great majority of the participants found the
formula acceptable, but some differences remained, and the proposed amendment was not proceeded with: White Paper, p.
29.

298  In 1964, a conference of first ministers unanimously agreed on an amending formula that would have permitted the
modification of legislative powers. Quebec subsequently withdrew its agreement, and the proposed amendment was not
proceeded with: Professor Lederman, Senate-House of Commons Special Joint Committees on Constitution of Canada (23rd
August 1978), vol. 5, p. 14.
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299  Finally, in 1971, proposed amendments which included an amending formula were agreed upon by the federal
government and eight of the ten provincial governments. Quebec disagreed, and Saskatchewan, which had a new
government, did not take a position, because it was believed that the disagreement of Quebec rendered the question academic.
The proposed amendments were not proceeded with: Gérald A. Beaudoin, Le Partage des Pouvoirs (1980), p. 349.

300  The accumulation of these precedents, positive and negative, concurrent and without exception, does not of itself
suffice in establishing the existence of the convention, but it unmistakedly points in its direction. Indeed, if the precedents
stood aloneg, it might be argued that unanimity is required.

301 In the Senate Reference, supra, this court went a considerable distance in recognizing the significance of some of
these precedents, when it wrote at p. 63:

The amendments of 1940, 1951, 1960 and 1964, respecting unemployment insurance, old age pensions, the compulsory
retirement of Judges and adding supplementary benefits to old age pensions all had the unanimous consent of the
Provinces.

And at p. 66:

The apparent intention of the 1949 amendment to the Act which enacted s. 91(1) was to obviate the necessity for the
enactment of a statute of the British Parliament to effect amendments to the Act which theretofore had been obtained
through a joint resolution of both Houses of Parliament and without provincial consent. Legislation enacted since 1949
pursuant to s. 91(1) has not, to quote the White Paper, ‘affected federal-provincial relationships’. The following statutes
have been enacted by the Parliament of Canada ...

302  The court then enumerated the five amendments enacted by the Parliament of Canada pursuant to s. 91(1) of the
B.N.A. Act and continued [p. 66]:

All of these measures dealt with what might be described as federal ‘housekeeping’ matters which, according to the
practice existing before 1949, would have been referred to the British Parliament by way of a joint resolution of both
Houses of Parliament, and without the consent of the provinces.

303 In our respectful opinion, the majority of the Quebec Court of Appeal fell into error on this issue in failing to
differentiate between various types of constitutional amendments. The Quebec Court of Appeal put all, or practically all,
constitutional amendments since 1867 on the same footing and, as could then be expected, concluded not only that the
convention requiring provincial consent did not exist but that there even appeared to be a convention to the contrary. (See the
reasons of Créte C.J.Q. and Turgeon J.A. at pp. 92 and 124 of the case in the Quebec refer ence. Owen J.A. agreed with
Turgeon J.A. on this issue, and Bélanger J.A. with both Créte C.J.Q. and Turgeon J.A.)

304  The Manitoba Court of Appeal was similarly misled, in our respectful opinion, but to a lesser extent, which perhaps
explains what Freedman C.J.M. wrote at p. 21 of the Manitoba reference, speaking for himself and Matas and Huband JJ.A.
on this point: “That we may be moving towards such a convention is certainly a tenable view. But we have not yet arrived
there.”

305  We do not think it is necessary to deal with classes of constitutional amendments other than those which change
legislative powers or provide for a method to effect such change. But we will briefly comment on two amendments about
which much has been made to support the argument against the existence of the convention. These are the amendment of
1907, increasing the scale of financial subsidies to the provinces, and the amendment of 1949, confirming the Terms of
Union between Canada and Newfoundland.

306 It was contended that British Columbia objected to the 1907 amendment, which had been agreed upon by all the other
provinces.
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307  Even if it were so, this precedent would at best constitute an argument against the unanimity rule.

308  But the fact is that British Columbia did agree in principle with the increase of financial subsidies to the provinces. It
wanted more, and objected to the proposed finality of the increase. The finality aspect was deleted from the amendment by
the United Kingdom authorities. Mr. Winston Churchill, Undersecretary of State for the Colonies, made the following
comment in the House of Commons (House of Commons Debates (U.K.), 13th June 1907, p. 1617):

In deference to the representations of British Columbia the words ‘final and unalterable” applying to the revised scale,
have been omitted from the Bill.

309 In the end, the Premier of British Columbia did not refuse to agree to the Act being passed: A.B. Keith, The
Constitutional Law of the British Dominions (1933), p. 109.

310  With respect to the 1949 amendment, it was observed by Turgeon J.A. in the Quebec reference that without Quebec’s
consent this amendment confirmed the Quebec-Labrador bound ary, as delimited in the report delivered by the Judicial
Committee of the Privy Council on 1st March 1927.

311  The entry of Newfoundland into Confederation was contemplated from the beginning by s. 146 of the B.N.A. Act. It
was at the request of Quebec in 1904 that the dispute relating to the boundary was ultimately submitted to the Judicial
Committee: Minute of Privy Council (Canada) P.C. 82 of M. 18th April 1904. Quebec participated in the litigation, being
represented by counsel appointed and paid by the province, although the province did not intervene separately from Canada.
When the 1949 amendment was passed, the Premier of Quebec is reported to have stated at a press conference simply that the
province should have been “consulted” or “advised” as a matter of “courtesy”. He is not reported as having said that the
consent of the province was required: see Luce Patenaude, Le Labrador a ’Heure de la Contestation (1972), pp. 6, 7, 13, 14,
193, 194. The Premier of Nova Scotia spoke to the same effect. Neither Premier made any formal demand or protest:
Gérin-Lajoie, p. 129.

312  We fail to see how this precedent can affect the convention.

313 It was also observed by Turgeon J.A. in the Quebec reference that the Charter of Rights annexed to the proposed
resolution for a joint address does not alter the distribution of powers between the Parliament of Canada and the provincial
legislatures.

314  This observation may be meant as an argument to the effect that the five positive precedents mentioned above should
be distinguished and ought not to govern the situation before the court, since in those five cases the distribution of legislative
powers was altered.

315  To this argument we would reply that, if provincial consent was required in those five cases, it would be a fortiori
required in the case at bar.

316  Each of those five constitutional amendments effected a limited change in legislative powers, affecting one head of
legislative competence, such as unemployment insurance, whereas, if the proposed Charter of Rights became law, every head
of provincial (and federal) legislative authority could be affected. Furthermore, the Charter of Rights would operate
retrospectively as well as prospectively, with the result that laws enacted in the future, as well as in the past, even before
confederation, would be exposed to attack if inconsistent with the provisions of the Char ter of Rights. This Charter would
thus abridge provincial legislative authority on a scale exceeding the effect of any previous constitutional amendment for
which provincial consent was sought and obtained.

317  Finally, it was noted in the course of argument that, in the case of four of the five amendments mentioned above,

where provincial consent effectively had been obtained, the statutes enacted by the Parliament of Westminster did not refer to
this consent. This does not alter the fact that consent was obtained.
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(if) The actors treating the rule as binding

318

319

In the White Paper, one finds this passage at pp. 10-11:

PROCEDURES FOLLOWED IN THE PAST IN SECURING AMENDMENTS TO THE BRITISH NORTH
AMERICA ACT

The procedures for amending a constitution are normally a fundamental part of the laws and conventions by which a
country is governed. This is particularly true if the constitution is embodied in a formal document as is the case in such
federal states as Australia, the United States and Switzerland. In these countries, the amending process forms an
important part of their constitutional law.

In this respect, Canada has been in a unique constitutional position. Not only did the British North America Act not
provide for its amendment by Canadian legislative authority, except to the extent outlined at the beginning of this
chapter, but it also left Canada without any clearly defined procedure for securing constitutional amendments from the
British Parliament. As a result, procedures have varied from time to time, with recurring controversies and doubts over
the conditions under which various provisions of the Constitution should be amended.

Certain rules and principles relating to amending procedures have nevertheless developed over the years. They have
emerged from the practices and procedures employed in securing various amendments to the British North America Act
since 1867. Though not constitutionally binding in any strict sense, they have come to be recognized and accepted in
practice as part of the amendment process in Canada.

In order to trace and describe the manner in which these rules and principles have developed, the approaches used to
secure amendments through the Parliament of the United King dom over the past 97 years are described in the following
paragraphs. Not all the amendments are included in this review, but only those that have contributed to the development
of accepted constitutional rules and principles.

There follows a list of 14 constitutional amendments thought to “have contributed to the development of accepted

constitutional rules and principles”. The White Paper then goes on to state these principles, at p. 15:

The first general principle that emerges in the foregoing resumé is that although an enactment by the United Kingdom is
necessary to amend the British North America Act, such action is taken only upon formal request from Canada. No Act
of the United Kingdom Parliament affecting Canada is therefore passed unless it is requested and consented to by
Canada. Conversely, every amendment requested by Canada in the past has been enacted.

The second general principle is that the sanction of Parliament is required for a request to the British Parliament for an
amendment to the British North America Act. This principle was established early in the history of Canada’s
constitutional amendments, and has not been violated since 1895. The procedure invariably is to seek amendments by a
joint Address of the Canadian House of Commons and Senate to the Crown.

The third general principle is that no amendment to Canada’s Constitution will be made by the British Parliament
merely upon the request of a Canadian province. A number of attempts to secure such amendments have been made, but
none has been successful. The first such attempt was made as early as 1868, by a province which was at that time
dissatisfied with the terms of Confederation. This was followed by other attempts in 1869, 1874 and 1887. The British
Government refused in all cases to act on provincial government representations on the grounds that it should not
intervene in the affairs of Canada except at the request of the federal government representing all of Canada.

The fourth general principle is that the Canadian Parliament will not request an amendment directly affecting
federal-provincial relationships without prior consultation and agreement with the provinces. This principle did not
emerge as early as others but since 1907, and particularly since 1930, has gained increasing recognition and acceptance.
The nature and the degree of provincial participation in the amending process, however, have not lent themselves to easy
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definition.

320  The text which precedes the four general principles makes it clear that it deals with conventions. It refers to the laws
and conventions by which a country is governed, and to constitutional rules which are not binding in any strict sense (that is,
in a legal sense) but which have come to be recognized and accepted in practice as part of the amendment process in Canada.
The first three general principles are statements of well-known constitutional conventions governing the relationships
between Canada and the United Kingdom with respect to constitutional amendments.

321  In our view, the fourth general principle equally and unmistakedly states and recognizes as a rule of the Canadian
constitution the convention referred to in the second question of the Manitoba and Newfoundland references, as well as in
Q.B of the Quebec reference, namely, that there is a requirement for provincial agreement to amendments which change
provincial legislative powers.

322  This statement is not a casual utterance. It is contained in a carefully drafted document which had been circulated to
all the provinces prior to its publication and been found satisfactory by all of them: House of Commons Debates (1965), p.
11574; background paper published by the government of Canada, The Role of the United Kingdom in the Amendment of
the Canadian Constitution (March 1981), at p. 30. It was published as a white paper, that is, as an official statement of
government policy, under the authority of the federal Minister of Justice as member of a government responsible to
Parliament, neither House of which, so far as we know, has taken issue with it. This statement is a recognition by all the
actors in the precedents that the requirement of provincial agreement is a constitutional rule.

323 In the Manitoba reference, Freedman C.J.M. took the view that the third sentence in the fourth general principle
stated in the White Paper contradicted, and therefore negated, the first sentence.

324 With the greatest respect, this interpretation is erroneous. The first sentence is concerned with the existence of the
convention, and the third sentence not with its existence but with the measure of provincial agreement which is necessary
with respect to this class of constitutional amendment. It seems clear that, while the precedents, taken alone, point at
unanimity, the unanimity principle cannot be said to have been accepted by all the actors in the precedents.

325  This distinction is illustrated by statements made by Prime Minister King in the House of Commons in 1938 and
1940 with respect to the unemployment insurance amendment.

326 In 1938, some provinces had not yet assented to the unemployment insurance amendment, and one finds the
following exchange in the House of Commons Debates (1938), p. 1747:
Right Hon. R.B. BENNETT (Leader of the Opposition):

Perhaps the Prime Minister would not object to a supplementary question: Does he conceive it necessary or desirable
that all the provinces should agree before action is taken?

Mr. MACKENZIE KING:

I do not think this is the moment to answer that question. We had better wait and see what replies we get in the first
instance.

327  In 1940, Mr. J.T. Thorson, not then a member of the government, took issue with the contention that it was necessary
to obtain the consent of the provinces before an application is made to amend the B.N.A. Act. Mr. Lapointe replied
(Commons Debates (1940), p. 1122): “May I tell my hon. friend that neither the Prime Minister nor I have said it is
necessary, but it may be desirable.”

328  But what the Prime Minister had said in fact was this (p. 1117):
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We have avoided anything in the nature of coercion of any of the provinces. Moreover we have avoided the raising of a
very critical constitutional question, namely, whether or not in amending the British North America Act it is absolutely
necessary to secure the consent of all the provinces, or whether the consent of a certain number of provinces would of
itself be sufficient. That question may come up but not in reference to unemployment insurance at some time later on.

329  This statement expressed some uncertainty as to whether unanimity is a necessity, but none as to whether substantial
provincial support is required.

330  As for Mr. Lapointe’s reply, it is non-committal and must be qualified by several other statements he made indicating
the necessity of provincial consent: see, for instance, House of Commons Debates (1924), p. 520; House of Commons
Debates (1925), p. 298; House of Commons Debates (1940), p. 1110; House of Commons Debates (1951), pp. 1477-78.

331 Prime Minister Bennett had expressed a similar concern with respect to the unanimity rule during the
Dominion-Provincial Conference of 1931. He is reported (Report of Dominion-Provincial Conference (1931), pp. 8-9) to
have said:

As to the requirement of unanimity for change in the British North America Act this would mean that one Province, say
Prince Edward Island, might absolutely prevent any change. No state at present required unanimity. Australia does not;
nor does South Africa, a bi-lingual country. From one point of view he [Mr. Bennett] could recognize that unanimity
might be desirable, but from another it seems to be wholly out of keeping with present political developments in the
British Empire and indeed in the world. There must, of course, be safeguards for minorities but there must be no
absolute rigidity as regards change.

332 We were referred to an abundance of declarations made by Canadian politicians on this issue. A few are unfavourable
to the provincial position, but they were generally made by politicians, such as Mr. J.T. Thorson, who were not ministers in
office and could not be considered as “actors in the precedents”.

333  Most declarations made by statesmen favour the conventional requirement of provincial consent. We will quote only
two such declarations.

334  In discussing the 1943 amendment, Mr. St. Laurent argued that the amendment did not alter the allocation of federal
and provincial powers. He said (House of Commons Debates (1943), p. 4366):

I would readily concede to hon. members that if there were to be any suggested amendment to change the allocation of
legislative or administrative jurisdiction as between the provinces, on the one hand, and the federal parliament, on the
other, it could not properly be done without the consent of the organism that was set up by the constitution to have
powers that would assumedly be taken from that organism ...

I submit that it would have been quite improper to take away from the provinces without their consent anything that they
had by the constitution.

335  The statement is addressed at constitutional propriety, which is the terminology ordinarily used for conventions.

336  In 1960, it was suggested to Prime Minister Diefenbaker that his proposed Canadian Bill of Rights be entrenched in

the constitution and made binding on the provinces, as would be the Charter of Rights annexed to the proposed resolution for
a joint address. Here is how he dealt with his suggestion (House of Commons Debates (1960), pp. 5648-49):

They say, if you want to make this effective it has to cover the provinces too. Any one advocating that must realize the
fact that there is no chance of securing the consent of all the provinces ...
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As far as constitutional amendment is concerned, it is impossible of attainment at this time.
MR. WINCH:

Why?

MR. DIEFENBAKER:

Simply because of the fact that the consent of the provinces to any interference with property and civil rights cannot be
secured ...

I also want to add that if at any time the provinces are prepared to give their consent to a constitutional amendment
embodying a bill of rights comprising these freedoms, there will be immediate co-operation from this government. We
will forthwith introduce a constitutional amendment covering not only the federal, but the provincial jurisdictions when
and if there is consent by the provinces everywhere in this country.

337  Prime Minister Diefenbaker was clearly of the view that the Canadian Bill of Rights could not be entrenched in the
constitution and made to apply to the provinces without the consent of all of them. We have also indicated that, while the
precedents point at unanimity, it does not appear that all the actors in the precedents have accepted the unanimity rule as a
binding one.

338  In 1965, the White Paper had stated that: “The nature and the degree of provincial participation in the amending
process ... have not lent themselves to easy definition.”

339  Nothing has occurred since then which would permit us to conclude in a more precise manner.

340  Nor can it be said that this lack of precision is such as to prevent the principle from acquiring the constitutional status
of a conventional rule. If a consensus had emerged on the measure of provincial agreement, an amending formula would
quickly have been enacted and we would no longer be in the realm of conven tions. To demand as much precision as if this
were the case and as if the rule were a legal one is tantamount to denying that this area of the Canadian constitution is capable
of being governed by conventional rules.

341  Furthermore, the government of Canada and the governments of the provinces have attempted to reach a consensus
on a constitutional amending formula in the course of ten federal-provincial conferences, held in 1927, 1931, 1935, 1950,
1960, 1964, 1971, 1978, 1979 and 1980: Beaudoin, p. 346. A major issue at these conferences was the quantification of
provincial consent. No consensus was reached on this issue. But the discussion of this very issue for more than 50 years
postulates a clear recognition by all the governments concerned of the principle that a substantial degree of provincial consent
is required.

342 It would not be appropriate for the court to devise in the abstract a specific formula which would indicate in positive
terms what measure of provincial agreement is required for the convention to be complied with. Conventions by their nature
develop in the political field and it will be for the political actors, not this court, to determine the degree of provincial consent
required.

343 It is sufficient for the court to decide that at least a substantial measure of provincial consent is required, and to
decide further whether the situation before the court meets with this requirement. The situation is one where Ontario and New
Brunswick agree with the proposed amendments, whereas the eight other provinces oppose it. By no conceivable standard
could this situation be thought to pass muster. It clearly does not disclose a sufficient measure of provincial agreement.
Nothing more should be said about this.

(iii) A reason for the rule

344 The reason for the rule is the federal principle. Canada is a federal union. The preamble of the B.N.A. Act states that

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

“the provinces of Canada, Nova Scotia, and New Brunswick have expressed their Desire to be federally united”.

345  The federal character of the Canadian constitution was recognized in innumerable judicial pronouncements. We will
quote only one, that of Lord Watson in Liquidators of Maritime Bank, supra, at pp. 441-42:

The object of the Act was neither to weld the provinces into one, nor to subordinate provincial governments to a central
authority, but to create a federal government in which they should all be represented, entrusted with the exclusive
administration of affairs in which they had a common interest, each province retaining its independence and autonomy.

346  The federal principle cannot be reconciled with a state of affairs where the modification of provincial legislative
powers could be obtained by the unilateral action of the federal authorities. It would, indeed, offend the federal principle that
“a radical change to [the] constitution [be] taken at the request of a bare majority of the members of the Canadian House of
Commons and Senate”: Report of Dominion-Provincial Conference (1931), p. 3.

347  This is an essential requirement of the federal principle which was clearly recognized by the Dominion-Provincial
Conference of 1931. This conference had been convened to consider the proposed Statute of Westminster, as well as a draft
of s. 7, which dealt exclusively with the Canadian position.

348  Atthe opening of the Conference, Prime Minister Bennett said (pp. 3-4):

It should be noted that nothing in the Statute confers on the Parliament of Canada the power to alter the constitution.

The position remained that nothing in the future could be done to amend the British North America Act except as the
result of appropriate action taken in Canada and in London. In the past such appropriate action had been an address by
both Houses of the Canadian Parliament to the Parliament of Westminster. It was recognized, however, that this might
result in a radical change to our constitution taken at the request of a bare majority of the members of the Canadian
House of Commons and Senate. The original draft of the Statute appeared, in the opinion of some provincial authorities,
to sanction such a procedure, but in the draft before the conference this was clearly not the case.

349  This did not satisfy Premier Taschereau of Quebec, who, the next day, said (p. 12):

Do we wish the British North America Act to be amended at the request of the Dominion only, without the consent of
the Provinces? Do we wish it to be amended by the Parliament of Canada? Quebec could not accept either of these
suggestions. She was not prepared to agree that the British North America Act might be amended without the consent of
the Provinces.

350  Mr. Geoffrion of the Quebec delegation suggested an amendment to s. 7(1) of the draft statute in order to meet the
difficulty.

351  Prime Minister Bennett replied (p. 18): “Our purpose is to leave things as they are and we are definitely trying not to
do what Mr. Taschereau suggests may be done.”

352  The following day, the conference had before it another draft of s. 7, the first paragraph of which was the one which
was ultimately adopted. Premier Taschereau was not yet reassured (p. 18):

Mr. Taschereau said that so far as the repeal of the Colonial Laws Validity Act [1865 (28 & 29 Vict.), c. 63] was
concerned he had no objection to make. Further, the new draft of Section 7 struck him favourably, but more time was
necessary for its consideration. However, the Statute, both in its preamble and in Section 4 still, by implication, gave the
Dominion the sole right to request an amendment of the British North America Act. It put in black and white what had
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been the practice of the past. Can we be assured, he asked, that the Government of the Dominion will make no request
for an amendment of the British North America Act at Westminster without the consent of the Provinces?

353  Prime Minister Bennett replied (pp. 19-20):

Mr. Bennett felt that Mr. Taschereau’s fears concerning the amendment of the constitution by the Dominion action alone
were dealt with by Sub-section 1 of the new Section 7. Mr. Taschereau replied that he realised that the power in respect
to amendment was not altered by the statute, but that the practice in that connection had been put down in black and
white, and that practice, which left out the Provinces, was not satisfactory.

Mr. Bennett did not feel that the statute went so far. It was his opinion that in minor amendments such as a change in the
quorum of the House of Commons there was no reason for consulting the Provinces, but that in more important
amendments, such as the distribution of legislative power, the Provinces should of course, be consulted ...

Previous amendments to the British North America Act had been non-controversial, but Mr. Taschereau could assure his
colleagues that there would be no amendment to the constitution of Canada in its federal aspect without consulting the
Provinces which, it must be remembered had the same powers within their domain that the Dominion has within hers.

354  Several other Premiers shared the concern of Premier Taschereau. It was to meet this concern that s. 7(1) of the
Statute of Westminster, 1931, was redrafted. What the redrafting accomplished as a matter of law is an issue which arises
under the third question of the Manitoba and Newfoundland references. But the fact that an attempt was made to do
something about it as a matter of law carries all the more weight on the conventional plane.

355  Itistrue also that Prime Minister Bennett Spoke of consultation of the provinces, rather than of their consent, but this
must be understood in the light of his previously quoted statement expressing his reluctance to accept the unanimity
principle.

356  Furthermore, as was stated in the fourth general principle of the White Paper, the requirement of provincial consent
did not emerge as early as other principles, but it has gained increasing recognition and acceptance since 1907, and
particularly since 1930. This is clearly demonstrated by the proceedings of the Dominion-Provincial Conference of 1931.

357  Then followed the positive precedents of 1940, 1951 and 1964, as well as the abortive ones of 1951, 1960 and 1964,
all discussed above. By 1965, the rule had become recognized as a binding constitutional one, formulated in the fourth
general principle of the White Paper already quoted, reading, in part, as follows:

The fourth general principle is that the Canadian Parliament will not request an amendment directly affecting
federal-provincial relationships without prior consultation and agreement with the provinces.

358  The purpose of this conventional rule is to protect the federal character of the Canadian constitution and prevent the
anomaly that the House of Commons and Senate could obtain by simple resolutions what they could not validly accomplish
by statute.

359 It was contended by counsel for Canada, Ontario and New Brunswick that the proposed amendments would not
offend the federal principle and that, if they became law, Canada would remain a federation. The federal principle would
even be reinforced, it was said, since the provinces would as a matter of law be given an important role in the amending
formula.

360 It is true that Canada would remain a federation if the proposed amendments became law. But it would be a different

feder ation, made different at the instance of a majority in the Houses of the federal Parliament acting alone. It is this process
itself which offends the federal principle.
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361 It was suggested by counsel for Saskatchewan that the proposed amendments were perhaps severable; that the
proposed Charter of Rights offended the federal principle, in that it would unilaterally alter legislative powers, whereas the
proposed amending formula did not offend the federal principle.

362  To this suggestion we cannot accede. Counsel for Canada (as well as counsel for other parties and all intervenors)
took the firm position that the proposed amendment formed an unseverable package. Furthermore, and, to repeat, whatever
the result, the process offends the federal principle. It was to guard against this process that the constitutional convention
came about.

IV — Conclusion

363  We have reached the conclusion that the agreement of the provinces of Canada, no views being expressed as to its
quantification, is constitutionally required for the passing of the “Proposed Resolution for a joint Address to Her Majesty
respecting the Constitution of Canada” and that the passing of this resolution without such agreement would be
unconstitutional in the conventional sense.

364  We would, subject to these reasons, answer Q. 2 of the Manitoba and Newfoundland references and that part of Q.B
in the Quebec reference which relates to conventions as follows:

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the
Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces? A. Yes.

[Translation] B) Does the Canadian Constitution empower, by ... convention ... the Senate and the House of Commons
of Canada to amend the Canadian Constitution without the consent of the provinces and in spite of the objection of
several of them, in such a way as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation? A. No.

Laskin C.J.C. and Estey and Mclntyre JJ. (dissenting as to Q. 2):

365  These reasons are addressed solely to Q. 2 in the Manitoba reference [[1981] 2 W.W.R. 193, 117 D.L.R. (3d) 1 at 10,
7 Man. R. (2d) 269] and the Newfoundland references [29 N. & P.E.I.R. 503, 118 D.L.R. (3d) 1 at 7, 82 A.P.R. 503] and the
conventional segment of Q. B in the Quebec reference [120 D.L.R. (3d) 385 at 390]. Our views upon the other questions
raised in the three references are expressed in another judgment. As will be pointed out later, no legal question is raised in the
questions under consideration in these reasons, and ordinarily the court would not undertake to answer them, for it is not the
function of the court to go beyond legal determinations. Because of the unusual nature of these references, and because the
issues raised in the questions now before us were argued at some length before the court and have become the subject of the
reasons of the majority, with which, with the utmost deference, we cannot agree, we feel obliged to answer the questions
notwithstanding their extra-legal nature.

366  Question 2 in the Manitoba and Newfoundland references [quoted at p. 200 W.W.R.] is in the form set out hereunder:

2. Is it a constitutional convention that the House of Commons and Senate of Canada will not request Her Majesty the
Queen to lay before the Parliament of the United Kingdom of Great Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-provincial relationships or the powers, rights or privileges granted or
secured by the Constitution of Canada to the provinces, their legislatures or governments without first obtaining the
agreement of the provinces?
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The same question arises from the wording of Q. B in the Quebec reference [quoted at p. 390], which asks:

[Translation] B) Does the Canadian Constitution empower, by statute, convention or otherwise, the Senate and the
House of Commons of Canada to amend the Canadian Constitution without the consent of the provinces and in spite of
the objection of several of them, in such a manner as to affect:

i) the legislative competence of the provincial legislatures in virtue of the Canadian Constitution?

ii) the status or role of the provincial legislatures or governments within the Canadian Federation?

367 At the outset it should be observed that the convention referred to in the above questions, and contended for by all
objecting provinces except Saskatchewan, is a constitutional convention which requires that before the two Houses of the
Canadian Parliament will request Her Majesty the Queen to lay before the Parliament of the United Kingdom a measure to
amend the constitution of Canada affecting federal-provincial relationships it will obtain agreement thereto from the
provinces. From the wording of the questions and from the course of argument it is clear that the questions mean the consent
of all the provinces. This, then, is the question which must be answered on this part of the references. An affirmative answer
would involve a declaration that such a convention, requiring the consent of all the provinces, exists, while a negative answer
would, of course, deny its existence. No other answers can be open to the court, for, on a reference of this nature, the court
may answer only the questions put, and may not conjure up questions of its own which, in turn, would lead to uninvited
answers: see Reference re An Act Respecting the Jurisdiction of the Magistrates’ Court (Que.), [1965] S.C.R. 772 at 779-80,
55 D.L.R. (2d) 701; Lord’s Day Alliance of Can. v. A.G. Man., [1925] A.C. 384, [1925] 1 W.W.R. 296, 43 C.C.C. 185,
[1925] 1 D.L.R. 561 (P.C.); A.G. Ont. v. A.G. Can., [1912] A.C. 571, 3 D.L.R. 509 (P.C.); and Reference re Waters and
Waterpower, [1929] S.C.R. 200, [1929] 2 D.L.R. 481.

368  The position was expressed succinctly in the Lord’s Day Alliance case by Lord Blanesburgh, at pp. 388-89. He said:

It will be observed that each of these questions is concerned with a state of things resulting from the new Act being duly
brought into force. The Lieutenant-Governor-in-Council expresses a desire to be informed as to the legality of the
excursions to which he refers only on the assumption that that Act has been made operative, and no question as to their
legality apart from the Act is propounded. Their Lordships were, however, strongly urged by the appellants to deal with
and dispose of the view that such excursions were lawful in Manitoba independently of the Act altogether — a view
expressed by some of the learned judges of the Court of Appeal in this case and foreshadowed in an earlier decision of
the same Court.

Their Lordships will refrain from taking this course, for one compelling reason, which they name out of several which
would justify reserve in this matter.

Statutes empowering the executive Government, whether of the Dominion of Canada or of a Canadian Province, to
obtain by direct request from the Court answers to questions both of fact and law, although intra vires of the respective
Legislatures, impose a novel duty to be discharged, but not enlarged by the Court: see A.G. Ont. v. A.G. Can. [supra]. It
is more than ordinarily expedient in the case of such references that a Court should refrain from dealing with questions
other than those which on executive responsibility are in express terms referred to it, and their Lordships will here act
upon that view.

Where there is ambiguity, or where questions are phrased in such general terms that a precise answer is difficult or
impossible to give, the court may qualify the answers, answer in general terms, or refuse to answer: see Reference re Waters
and Waterpower, supra. No such considerations apply here. There is no ambiguity in the questions before the court. Question
2 in the Manitoba and Newfoundland references refers without qualification to the “agreement of the provinces”. Question B
in the Quebec reference uses the words “the consent of the provinces”, also without qualification. The expressions “of the
provinces” or “of the provinces of Canada” in this context and in general usage mean, in plain English, all of the provinces of
Canada, and our consideration of the questions must be upon this basis. The court, in our view, would not be justified in
editing the questions to develop a meaning not clearly expressed. These expressions, in ordinary usage, mean each of the
provinces. This, in turn, connotes “all” of the provinces. This is so because the question assumes that all provinces are equal

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.


http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965069275&pubNum=0005156&originatingDoc=I10b717cfab9263f0e0440003ba0d6c6d&refType=IC&fi=co_pp_sp_5156_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_5156_779
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965069275&pubNum=0005156&originatingDoc=I10b717cfab9263f0e0440003ba0d6c6d&refType=IC&fi=co_pp_sp_5156_779&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_5156_779
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1924021015&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1924021015&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1912043483&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)
http://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&pubNum=6407&serNum=1929027129&originationContext=document&transitionType=DocumentItem&vr=3.0&rs=cblt1.0&contextData=(sc.DocLink)

Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

regarding their respective constitutional positions. Where the expression “Houses of Parliament” is used in many instances in
the record before this court on these appeals, it could hardly be argued that the expression could mean either or one of the
Houses of Parliament, that is to say, if the consent of the Houses of Parliament were required by statute, the provision could
not be read as including the possibility that the consent of one of the Houses of Parliament would be sufficient. So it is with
the questions before us.

369  What are conventions and, particularly, what are constitutional conventions? While our answers to Q. 2 in the
Manitoba and Newfoundland references and the conventional segment of Q. B in the Quebec reference will differ from those
of the majority of the court, we are in agreement with much of what has been said as to the general nature of constitutional
conventions in the reasons for judgment by the majority, which we have had the advantage of reading. We are in agreement,
as well, with the words of Freedman C.J.M. in his reasons for judgment in the Manitoba reference, referred to with approval
and quoted by the majority. We cannot, however, agree with any suggestion that the non-observance of a convention can
properly be termed unconsitutional in any strict or legal sense, or that its observance could be, in any sense, a constitutional
requirement within the meaning of Q. 3 of the Manitoba and Newfoundland references. In a federal state, where the essential
feature of the constitution must be the distribution of powers between the two levels of government, each supreme in its own
legislative sphere, constitutionality and legality must be synonymous, and conventional rules will be accorded less
significance than they may have in a unitary state such as the United Kingdom. At the risk of undue repetition, the point must
again be made that constitutionalism in a unitary state and practices in the national and regional political units of a federal
state must be differentiated from constitutional law in a federal state. Such law cannot be ascribed to informal or customary
origins, but must be found in a formal document which is the source of authority, legal authority, through which the central
and regional units function and exercise their powers.

370  The constitution of Canada, as has been pointed out by the majority, is only in part written, i.e., contained in statutes
which have the force of law and which include, in addition to the B.N.A. Act, 1867 (30 & 31 Vict.), c. 3 (also R.S.C. 1970,
App. II, No. 5) ("the B.N.A. Act”), the various other enactments which are listed in the reasons of the majority. Another and,
indeed, a highly important part of the constitution has taken the form of custom and usage, adopting in large part the practices
of the Parliament of the United Kingdom and adapting them to the federal nature of this country. These have evolved with
time to form, with the statutes referred to above and certain rules of the common law, a constitution for Canada. This
consitution depends, then, on statutes and common law rules which declare the law and have the force of law, and upon
customs, usages and conventions developed in political science which, while not having the force of law in the sense that
there is a legal enforcement process or sanction available for their breach, form a vital part of the constitution, without which
it would be incomplete and unable to serve its purpose.

371  As has been pointed out by the majority, a fundamental difference between the legal, that is, the statutory and
common law, rules of the constitution and the conventional rules is that, while a breach of the legal rules, whether of
statutory or common law nature, has a legal consequence, in that it will be restrained by the courts, no such sanction exists
for breach or non-observance of the conventional rules. The observance of constitutional conventions depends upon the
acceptance of the obligation of conformance by the actors deemed to be bound thereby. When this consideration is
insufficient to compel observance, no court may enforce the convention by legal action. The sanction for nonobservance of a
convention is political, in that disregard of a convention may lead to political defeat, to loss of office, or to other political
consequences, but it will not engage the attention of the courts, which are limited to matters of law alone. Courts, however,
may recognize the existence of conventions, and that is what is asked of us in answering the questions. The answer, whether
affirmative or negative, however, can have no legal effect, and acts performed or done in conformance with the law, even
though in direct contradiction of well-established conventions, will not be enjoined or set aside by the courts. For one of
many examples of the application of this principle, see Madzimbamuto v. Lardner-Burke, [1969] 1 A.C. 645, [1968] 3 All
E.R. 561 (P.C.). Simple convention cannot create such a power in either level of government. A Canadian convention could
be of only negative effect, that is, to limit the exercise of such power. However, no limitative practice can have the effect of
giving away such power where it exists in law.

372 There are different kinds of conventions and usages, but we are concerned here with what may be termed

“constitutional” conventions or rules of the constitution. They were described by Professor Dicey in Introduction to the Study
of The Law of the Constitution, 10th ed. (1959), at pp. 23-24, in the following passage:

The one set of rules are in the strictest sense ‘laws’, since they are rules which (whether written or unwritten, whether
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enacted by statute or derived from the mass of custom, tradition, or judge-made maxims known as the common law) are
enforced by the courts; these rules constitute ‘constitutional law’ in the proper sense of that term, and may for the sake
of distinction be called collectively ‘the law of the constitution’.

The other set of rules consist of conventions, understandings, habits, or practices which, though they may regulate the
conduct of the several members of the sovereign power, of the Ministry, or of other officials, are not in reality laws at all
since they are not enforced by the courts. This portion of constitutional law may, for the sake of distinction, be termed
the ‘conventions of the constitution’, or constitutional morality.

Later, at p. 27, after discussing examples from English practice, he said:

Under the English constitution they have one point in common: they are none of them ‘laws’ in the true sense of that
word, for if any or all of them were broken, no court would take notice of their violation.

And further, at pp. 30-31, he added:

With conventions or understandings he [the lawyer and the law teacher] has no direct concern. They vary from
generation to generation, almost from year to year. Whether a Ministry defeated at the polling booths ought to retire on
the day when the result of the election is known, or may more properly retain office until after a defeat in Parliament, is
or may be a question of practical importance. The opinions on this point which prevail to-day differ (it is said) from the
opinions or understandings which prevailed thirty years back, and are possibly different from the opinions or
understandings which may prevail ten years hence. Weighty precedents and high authority are cited on either side of this
knotty question; the dicta or practice of Russell and Peel may be balanced off against the dicta or practice of
Beaconsfield and Gladstone. The subject however, is not one of law but of politics, and need trouble no lawyer or the
class of any professor of law. If he is concerned with it at all, he is so only in so far as he may be called upon to show
what is the connection (if any there be) between the conventions of the constitution and the law of the constitution.

This view has been adopted by Canadian writers, e.g., Professor Peter W. Hogg, in Constitutional Law of Canada (1977),
who dealt with the matter in these terms, at p. 7:

Conventions are rules of the constitution which are not enforced by the law courts. Because they are not enforced by the
law courts they are best regarded as non-legal rules, but because they do in fact regulate the working of the constitution
they are an important concern of the constitutional lawyer. What conventions do is to prescribe the way in which legal
powers shall be exercised. Some conventions have the effect of transferring effective power from the legal holder to
another official or institution. Other conventions limit an apparently broad legal power, or even prescribe that a legal
power shall not be exercised at all.

At p. 8 he said:

If a convention is disobeyed by an official, then it is common, especially in the United Kingdom, to describe the
official’s act or omission as ‘unconstitutional’. But this use of the term unconstitutional must be carefully distinguished
from the case where a legal rule of the constitution has been disobeyed. Where unconstitutionality springs from a breach
of law, the purported act is normally a nullity and there is a remedy available in the courts. But where
‘unconstitutionality’ springs merely from a breach of convention, no breach of the law has occurred and no legal remedy
will be available. If a court did give a remedy for a breach of convention, for example, by declaring invalid a statute
enacted for Canada by the United Kingdom Parliament without Canada’s request or consent, or by ordering an unwilling
Governor General to give his assent to a bill enacted by both houses of Parliament, then we would have to change our
language and describe the rule which used to be thought of as a convention as a rule of the common law. In other words
a judicial decision could have the effect of transforming a conventional rule into a legal rule. A convention may also be
transformed into law by being enacted as a statute.
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373 It will be noted that Professor Hogg, in the quotation immediately above, has expressed the view that a judicial
decision could have the effect of transforming a conventional rule into a legal rule, as could the enactment of a convention in
statutory form. There can be no doubt that a statute, by enacting the terms of a convention, could create positive law, but it is
our view that it is not for the courts to raise a convention to the status of a legal principle. As pointed out above, courts may
recognize the existence of conventions in their proper sphere. That is all that may be properly sought from the court in
answering Q. 2 in the Manitoba and Newfoundland references and the conventional part of Q. B in the Quebec reference: an
answer by the court recognizing the existence of the convention or denying its existence. For the court to postulate some
other convention requiring less than unanimous provincial consent to constitutional amendments would be to go beyond the
terms of the references and, in so doing, to answer a question not posed in the references. It would amount, in effect, to an
attempt by judicial pronouncement to create an amending formula for the Canadian constitution, which, in addition to being
beyond the court’s power to declare, not being raised in a question posed in any of the references before the court, would be
incomplete, for failure to specify the degree or percentage of provincial consent required. Furthermore, all the provinces, with
the exception of Saskatchewan, oppose such a step. Those favouring the position of the federal Parliament, Ontario and New
Brunswick, do so because they say no convention exists, and those atacking the federal position, Quebec, Nova Scotia, Prince
Edward Island, Manitoba, Alberta and British Columbia, do so because they say provincial participation is already fixed by
what may be called “the rule of unanimity”.

374 Conventions, while frequently unwritten, may nonetheless be reduced to writing. They may be reached by specific
agreement between the parties to be bound, or they may more commonly arise from practice and usage. It is true, as well, that
conventions can become law, but this, in our view, would require some formal legal step such as enactment in statutory form.
The Statute of Westminster, 1931 (22 Geo. 5), c. 4 (also R.S.C. 1970, App. 11, No. 26) affords an example of the enactment
of conventions concerning constitutional relations between the United Kingdom and the various Dominions. However a
convention may arise or be created, the essential condition for its recognition must be that the parties concerned regard it as
binding upon them. While a convention, by its very nature, will often lack the precision and clearness of expression of a law,
it must be recognized, known and understood with sufficient clarity that conformance is possible and a breach of
conformance immediately discernible. It must play as well a necessary constitutional role.

375  There are many such conventions of the Canadian constitution and, while at different periods they may have taken
different forms and while change and development have been observable and are, no doubt, continuing processes, they have
been recognized nonetheless as rules or conventions of the Canadian consti tution, known and observed at any given time in
Canadian affairs. As the reasons of the majority point out, there are many examples. The general rule that the
Governor-General will act only according to the advice of the Prime Minister is purely conventional and is not to be found in
any legal enactment. In the same category is the rule that after a general election the Governor-General will call upon the
leader of the party with the greatest number of seats to form a government. The rule of responsible government that a
government losing the confidence of the House of Commons must itself resign or obtain a dissolution; the general principles
of majority rule and responsible government underlying the daily workings of the institutions of the executive and legislative
branches of each level of government; and a variety of other such conventional arrangements serve as further illustrations.
These rules have an historical origin, and bind, and have bound, the actors in constitutional matters in Canada for
generations. No one can doubt their operative force or the reality of their existence as an effective part of the Canadian
constitution. They are nonetheless conventional, and therefore distinct from purely legal rules. They are observed without
demur, because all parties concerned recognize their existence and accept the obligation of observance, considering
themselves to be bound. Even though it may be, as the majority of the court has said, a matter of some surprise to many
Canadians, these conventions have no legal force. They are, in short, the product of political experience, the adoption of
which allows the political process to function in a way acceptable to the community.

376 These then are recognized conventions; they are definite, understandable and understood. They have the
unguestioned acceptance not only of the actors in political affairs but of the public at large. Can it be said that any convention
having such clear definition and acceptance concerning provincial participation in the amendment of the Canadian
constitution has developed? It is in the light of this comparison that the existence of any supposed constitutional convention
must be considered. It is abundantly clear, in our view, that the answer must be “No.” The degree of provincial participation
in constitutional amendments has been a subject of lasting controversy in Canadian political life for generations. It cannot be
asserted, in our opinion, that any view on this subject has become so clear and so broadly accepted as to constitute a
constitutional convention. It should be observed that there is a fundamental difference between the convention in the Dicey
concept and the convention for which some of the provinces here contend. The Dicey convention relates to the functioning of
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individuals and institutions within a parliamentary democracy in unitary form. It does not qualify or limit the authority or
sovereignty of Parliament or the Crown. The convention sought to be advanced here would truncate the functioning of the
executive and legislative branches at the federal level. This would impose a limitation on the sovereign body itself within the
constitution. Surely such a convention would require for its recognition, even in the non-legal, political sphere, the clearest
signal from the plenary unit intended to be bound, and not simply a plea from the majority of the beneficiaries of such a
convention, the provincial plenary units.

377  An examination of the Canadian experience since Confederation will, bearing in mind the considerations above
described, serve to support our conclusion on this question. It may be observed here that it was not suggested in argument
before this court that there was any procedure for amendment now available other than by the addresses of both Houses of
Parliament to Her Majesty the Queen. It was argued, however, that this was a procedural step only and that, before it could be
undertaken by Parliament, the consent of the provinces would be required. It is with the frequency with which provincial
consents were obtained or omitted, with the circumstances under which consent was or was not sought, with the nature of the
amendments involved, and with provincial attitudes towards them that we must concern ourselves. As has been pointed out in
other judgments on these references, here and in the other courts, there have been since Confederation some 22 amendments
to the B.N.A. Act. Brief particulars of each amendment taken from the government paper entitled “The Amendment of the
Consitution of Canada”, published in 1965 under the authority of the Honorable Guy Favreau, the [then] federal Minister of
Justice, hereinafter referred to as the “White Paper”, are set out below for convenience of reference:

(1) The Rupert’s Land Act, 1868 [(31 & 32 Vict.), c. 105 (also R.S.C. 1970, App. I, No. 6)] authorized the acceptance
by Canada of the rights of the Hudson’s Bay Company over Rupert’s Land and the North-Western Territory. It also
provided that, on Address from the Houses of Parliament of Canada, the Crown could declare this territory part of
Canada and the Parliament of Canada could make laws for its peace, order and good government.

(2) The British North America Act of 1871 [(34 & 35 Vict.), c. 28 (also R.S.C. 1970, App. Il, No. 11)] ratified the
Manitoba Act [1870 (Can.), c. 3 (also R.S.C. 1970, App. II, No. 8)] passed by the Parliament of Canada in 1870,
creating the province of Manitoba and giving it a provincial constitution similar to those of the other provinces. The
British North America Act of 1871 also empowered the Parliament of Canada to establish new provinces out of any
Canadian territory not then included in a province; to alter the boundaries of any province (with the consent of its
legislature), and to provide for the administration, peace, order and good government of any territory not included in a
province.

(3) The Parliament of Canada Act of 1875 [(38 & 39 Vict.), c. 38 (also R.S.C. 1970, App. 11, No. 13)] amended section
18 of the British North America Act, 1867, which set forth the privileges, immunities and powers of each of the Houses
of Parliament.

(4) The British North America Act of 1886 [(49 & 50 Vict.), c¢. 35 (also R.S.C. 1970, App. I, No. 15)] authorized the
Parliament of Canada to provide for the representation in the Senate and the House of Commons of any territories not
included in any province.

(5) The Statute Law Revision Act, 1893 [(56 & 57 Vict.), c. 14 (also R.S.C. 1970, App. Il, No. 16)] repealed some
obsolete provisions of the British North America Act of 1867.

(6) The Canadian Speaker (Appointment of Deputy) Act, 1895 [(2nd Sess.) (59 Vict.), ¢. 3 (also R.S.C. 1970, App. II,
No. 17)] confirmed an Act of the Parliament of Canada which provided for the appointment of a Deputy-Speaker for the
Senate.

(7) The British North America Act, 1907 [(7 Edw. 7), c. 11 (also R.S.C. 1970, App. II, No. 21)] established a new scale
of financial subsidies to the provinces in lieu of those set forth in section 118 [later repealed 1950 (14 Geo. 6), c. 6 (also
R.S.C. 1970, App. I, No. 32)] of the British North America Act of 1867. While not expressly repealing the original
section, it made its provisions obsolete.

(8) The British North America Act, 1915 [(5 & 6 Geo. 5), c. 45 (also R.S.C. 1970, App. Il, No. 22)] redefined the
Senatorial Divisions of Canada to take into account the provinces of Manitoba, British Columbia, Saskatchewan and
Alberta. Although this statute did not expressly amend the text of the original section 22, it did alter its effect.
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(9) The British North America Act, 1916 [(6 & 7 Geo. 5), ¢. 19 (also R.S.C. 1970, App. I, No. 23)] provided for the
extension of the life of the current Parliament of Canada beyond the normal period of five years.

(10) The Statute Law Revision Act, 1927 [(17 & 18 Geo. 5), c. 42 (also R.S.C. 1970, App. Il, No. 24)] repealed
additional spent or obsolete provisions in the United Kingdom statutes, including two provisions of the British North
America Acts.

(11) The British North America Act, 1930 [20 & 21 Geo. 5), ¢. 26 (also R.S.C. 1970, App. II, No. 25)] confirmed the
natural resources agreements between the Government of Canada and the Governments of Manitoba, British Columbia,
Alberta and Saskatchewan, giving the agreements the force of law notwith-standing anything in the British North
America Acts.

(12) The Statute of Westminster, 1931 [(22 Geo. 5), c. 4 (also R.S.C. 1970, App. 11, No. 26)] while not directly amending
the British North America Acts, did alter some of their provisions. Thus, the Parliament of Canada was given the power
to make laws having extraterritorial effect. Also Parliament and the provincial legislatures were given the authority,
within their powers under the British North America Acts, to repeal any United Kingdom statute that formed part of the
law of Canada. This authority, however, expressly excluded the British North America Act itself.

(13) The British North America Act, 1940 [(3 & 4 Geo. 6), ¢. 36 (also R.S.C. 1970, App. I, No. 27)] gave the Parliament
of Canada the exclusive jurisdiction to make laws in relation to Unemployment Insurance.

(14) The British North America Act, 1943 [(6 & 7 Geo. 6), ¢. 30 (also R.S.C. 1970, App. Il, No. 28)] provided for the
postponement of redistribution of the seats in the House of Commons until the first session of Parliament after the
cessation of hostilities.

(15) The British North America Act, 1946 [9 & 10 Geo. 6), c. 63 (also R.S.C. 1970, App. Il, No. 29)] replaced section 51
[later re-en. 1952 (Can.), c. 15, s. 1 (also R.S.C. 1970, App. I, No. 34)] of the British North America Act, 1867, and
altered the provisions for the readjustment of representation in the House of Commons.

(16) The British North America Act, 1949 [(13 Geo. 6), ¢. 22 (also R.S.C. 1970, App. I, No. 30)] confirmed the Terms
of Union between Canada and Newfoundland.

(17) The British North America Act, (No. 2), 1949 [(13 Geo. 6), c. 81 (also R.S.C. 1970, App. I, No. 31)] gave the
Parliament of Canada authority to amend the Constitution of Canada with certain exceptions.

(18) The Statute Law Revision Act, 1950 [(14 Geo. 6), c. 6 (also R.S.C. 1970, App. Il, No. 32)] repealed an obsolete
section of the British North America Act, 1867.

(19) The British North America Act, 1951 [(14 & 15 Geo. 6), c. 32 (also R.S.C. 1970, App. II, No. 33)] gave the
Parliament of Canada concurrent jurisdiction with the provinces to make laws in relation to Old Age Pensions.

(20) The British North America Act, 1960 [(19 Eliz. 2), c. 2 (also R.S.C. 1970, App. Il, No. 36)] amended section 99 and
altered the tenure of office of superior court judges.

(21) The British North America Act, 1964 [(12 & 13 Eliz. 2), c. 73 (also R.S.C. 1970, App. I, No. 37)] amended the
authority conferred upon the Parliament of Canada by the British North America Act, 1951, in relation to benefits
supplementary to Old Age Pensions.

(22) Amendment by Order in Council

Section 146 of the British North America Act, 1867 provided for the admission of other British North American
territories by Order in Council and stipulated that the provisions of any such Order in Council would have the same
effect as if enacted by the Parliament of the United Kingdom. Under this section, Rupert’s Land and the North-Western
Territory were admitted by Order in Council on June 23rd, 1870 [see R.S.C. 1970, App. II, No. 9]; British Columbia by
Order in Council on May 16th, 1871 [see R.S.C. 1970, App. II, No. 10]; Prince Edward Island by Order in Council on
June 26th, 1873 [see R.S.C. 1970, App. Il, No. 12]. Because all of these Orders in Council contained provisions of a
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constitutional character — adapting the provisions of the British North America Act to the new provinces, but with
some modifications in each case — they may therefore be regarded as constitutional amendments.

378  In examining these amendments it must be borne in mind that all do not possess the same relevance or force for the
purpose of this inquiry. Question 2 of the Manitoba and Newfoundland references and the conventional segment of Q. B in
the Quebec reference raise the issue of the propriety of non-consensual amendments which affect federal-provincial
relationships and the powers, rights and privileges of the provinces. The questions do not limit consideration to those
amendments which affected the distribution of legislative powers between the federal Parliament and the provincial
legislatures. Since the distribution of powers is the very essence of a federal system, amendments affecting such distribution
will be of especial concern to the provinces. Precedents found in such amendments will be entitled to serious consideration. It
does not follow, however, that other amendments which affected federal-provincial relationships without altering distribution
of powers should be disregarded in this inquiry. Consideration must be given, in according weight to the varous amendments,
to the reaction they provoked from the provinces. This is surely the real test of relevance in this discussion. On many
occasions, provinces considered that amendments not affecting the distribution of legislative power were sufficiently
undesirable to call for strenuous opposition. The test of whether the convention exists, or has existed, is to be found by
examining the results of such opposition. Professor William S. Livingston, in Federalism and Constitutional Change (1956),
made this comment, at p. 62, when considering the 1943 amendment, which did not affect the distribution of powers, and the
1940 amendment, which did:

The important difference between the two amendments lies, of course, in the fact that that of 1940 clearly and
significantly altered the distribution of powers, a part of the constitution which, it has been argued, is especially
deserving of the protection afforded by the principle of unanimous consent. But the facts themselves demonstrate that at
least one of the provinces considered the alteration of 1943 sufficiently important to call for long and bitter protests at
the disdainful attitude of the Dominion Government. If unanimity is for the protection of provinces, whether singly or
collectively, it is reasonable to think that the provinces should be the ones to judge when it should be invoked. By the
very operation of the principle, a province will not protest unless it considers the matter at hand worth protesting about.

The true test of the importance of the various amendments for our purpose is a consideration of the degree of provincial
opposition they aroused, for whatever reason, the consideration that such opposition received, and the influence it had on the
course of the amendment proceedings.

379  Prior to the amendment effected by the B.N.A. Act of 1930, there were at least three amendments, those of 1886,
1907 and 1915, which substantially affected the provinces and which were procured without the consent of all the provinces.
The amendment of 1886 gave power to Parliament to provide for Parliamentary representation in the Senate and House of
Commons for territories not forming part of any province, and therefore altered the provincial balance of representation. That
of 1907 changed the basis of federal subsidies payable to the provinces, and thus directly affected the provincial interests.
That of 1915 redefined territorial divisions for senatorial representation, and therefore had a potential for altering the
provincial balance. Those of 1886 and 1915 were passed without provincial consultation or consent, and that of 1907 had the
consent of all provinces save British Columbia, which actively opposed its passage, both in Canada and in the United
Kingdom. The amendment was passed, with minor changes. These precedents, it may be said, should by themselves have
only a modest influence in the consideration of the question before the court. It is clear, however, that no support whatever
for the convention may be found on an examination of the amendments made up to 1930. None had full provincial approval.

380  The B.N.A. Act of 1930 provided for the transfer of natural resources within the provincial territories to the provinces
of Manitoba, Saskatchewan and Alberta. It also provided for the re-conveyance of certain railway lands to British Columbia.
In effecting this amendment, the consent of the provinces directly concerned, i.e., the four western provinces only, was
obtained, although the arrangement had received the general approval of the other provinces, as expressed at a conference in
1927. This is a precedent of modest weight, but it is worthy of note that, despite the fact that the interests of all non-involved
provinces were affected by the alienation of the assets formerly under federal control, it was not considered necessary to
procure any formal consent from them. It is of more than passing interest to note that, in the amending procedure provided
for in the 1930 B.N.A. Act amendment, there is no requirement for consent or participation by any of the other five provinces
(as they then were), although their indirect interest in federal resources might be affected.
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381  The amendments of 1943, 1946, 1949, 1949 (No. 2), 1950 and 1960 were not considered of great significance on this
issue by the parties, and little comment was made upon them, but all, save that of 1960, were achieved without full provincial
consent. This, subject to what is later said concerning the 1943 amendment, leaves for consideration the Statute of
Westminster of 1931 and the amendments of 1940, 1951 and 1964. The Statute of Westminster and the amendments of 1940,
1951 and 1964 affected the provinces directly. Canadian participation in the settlement of the provisions of the statute and the
said amendments had the consent of all provinces. These examples were heavily relied upon by the objecting provinces to
support an affirmative answer to Q. 2 of the Manitoba and Newfoundland references and the negative answer to the
conventional part of Q. B of the Quebec reference. As to the Statute of Westminster, it freed federal and provincial legislation
from the restrictions imposed by the Colonial Laws Validity Act of 1865 (28 & 29 Vict.), c. 63, and gave statutory
recognition to certain conventions which had grown up with the development of self-government in the former colonies. The
preexisting division of legislative power between federal and provincial legislatures in Canada was not, however, in any way
affected, and it did not recognize or give statutory form to any convention requiring provincial consent to the amendment of
the B.N.A. Act. In fact, it specifically excepted the question of B.N.A. Act amendments from its purview in s. 7(1).

382  The amendment of 1940 transferring legislative power over unemployment insurance to the federal Parliament also
had full provincial consent. It must be observed here, however, that, when questioned in the House of Commons on this
point, Mr. Mackenzie King, then Prime Minister, while acknowledging that consents had been obtained, specifically stated
that this course had been followed to avoid any constitutional issue on this point and he disclaimed any necessity for such
consent. The following interchange is recorded in the House of Commons Debates (1940), p. 1117:

Mr. Mackenzie King: We have avoided anything in the nature of coercion of any of the provinces. Moreover we have
avoided the raising of a very critical constitutional question, namely, whether or not in amending the British North
America Act it is absolutely necessary to secure the consent of all the provinces, or whether the consent of a certain
number of provinces would of itself by sufficient. That question may come up but not in reference to unemployment
insurance at some time later on.

And at p. 1122:

Mr. J. T. Thorson (Selkirk): I shall be only a few moments in my advocacy of this resolution. Unemployment insurance
is a very important part of the programme of national reform upon which this country must embark. 1 wish, however, to
dispute the contention that it is necessary to obtain the consent of the provinces before an application is made to amend
the British North America Act. In my opinion there is no such necessity. On the other hand, it is the course of wisdom to
advance as advances may be properly made, and | am sure that every hon. member is very glad that all the provinces of
Canada have agreed to this measure. But | would not wish this debate to conclude with an acceptance, either direct or
implied, of the doctrine that it is necessary to obtain the consent of the provinces before an application is made to amend
the British North America Act. Fortunately, this is an academic question at this time.

Mr. Lapointe (Quebec East): May | tell my hon. friend that neither the Prime Minister nor | have said it is necessary but
it may be desirable.

Mr. Thorson: The Prime Minister (Mr. Mackenzie King) has made it perfectly clear that the question does not enter into
this discussion, in view of the fact that all the provinces have signified their willingness that this amendment should be
requested.

It appears from the foregoing that the then Prime Minister recognized the existence of a question on this point. It cannot be
said, however, that his words support the view that he considered that there was any convention requiring provincial consent
in existence. It is clear, we suggest, that he procured the consent of the provnces on that occasion in order to avoid raising any
question on the subject and as a measure of good politics, rather than as a constitutional requirement. It is surely obvious that
the federal government would always prefer to have, as a political matter, provincial approval, but the position of the federal
authorities, as expressed in the foregoing Parliamentary exchange, does not support the proposition that they considered that
they were bound by any convention.

383  We are aware, of course, that other declarations have been made upon this subject by persons of high political rank as
well as academics of high standing. Many such pronouncements were cited in argument before us. We do not propose to deal

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

with them in detail. It is sufficient to say that many favour the existence of the convention; many deny its existence. Some of
the authors of such statements have contradicted themselves on the point at different times in their careers. The debate on this
question has been active and long drawn out but, in our view, has never been resolved in favour of the existence of the
convention. The continuation of controversy on the subject among political and academic figures only adds additional weight
to the contention that no convention of provincial consent has achieved constitutional recognition to this day.

384  The amendment of 1951 had full approval from the provinces, as did that of 1964. The 1951 amendment gave power
relating to old age pensions to the federal Parliament, and the 1964 amendment was merely a supplementary tidying-up of the
original 1951 provisions. In our view, they dealt with the same matter, and can stand as only one precedent favouring the
existence of the convention.

385  After examining the amendments made since Confederation, and after observing that, out of the 22 amendments
listed above, only in the case of four was unanimous provincial consent sought or obtained and, even after according special
weight to those amendments relied on by the provinces, we cannot agree that history justifies a conclusion that the
convention contended for by the provinces has emerged.

386  Great weight was put upon the 1940 unemployment insurance amendment as a precedent favouring the existence of
the convention. Despite the obtaining of provincial consent for the 1940 amendment, the federal government proceeded three
years later to the completion of the amendment of 1943 without provincial consent and in the face of the strong protests of
the province of Quebec. This amendment did not touch provincial powers. It dealt with the postponement of redistribution of
seats in the House of Commons. Nevertheless, it was deemed of sufficient importance by Quebec because its interest was
particularly affected to arouse active opposition, which was overborne by the federal government in procuring the
amendment. Livingston, in discussing this amendment in his text referred to above, said, at p. 61:

But though the treatment of the 1949 Act came dangerously near acceptance of the principle of unanimous consent, the
procedure followed in 1943 destroyed all hope that the question had been settled. The 1943 amendment was for the
purpose of postponing the redistribution of seats in the House of Commons until after the war. The redistribution was
prescribed by the constitution (Sec. 51) and it therefore required an Act of the British Parliament to postpone it. Quebec,
whose population had increased more than that of other provinces, was to benefit considerably from the reassignment of
seats and was loath to postpone it. But the inconvenience and injustice of reorganizing the basis of representation in
wartime impelled the Government to push its proposal through the House. It was introduced and defended by Mr. St.
Laurent, then Minister of Justice, and was supported by both Opposition parties; the issue in the House was never in
serious doubt. There was no effort on the part of the Dominion Government to consult the provinces, and this action
evoked no protest except on the part of Quebec. This province, however, objected strongly to the Government’s
treatment of the matter and protests were voiced both at Quebec and Ottawa. The provincial legislature passed a
resolution of protest which the Government was requested to transmit to the British Government. Mackenzie King
refused, however, replying that the matter concerned only the Dominion Parliament and not the provincial legislatures;
that the compact theory was indefensible both in theory and in law; and that the British could not take congnizance of
such a communication, since it was bound by the address of the Dominion Parliament. In the House bitter complaints
were heard that the Government was simply ignoring the official protest of the Quebec legislature and that such
high-handedness abused the constitution and violated the rights of the provinces. But the Government, secure in the
support of the Opposition, pressed the matter to a vote without even replying to these protestations.

387 In summary, we observe that, in the 114 years since Confederation, Canada has grown from a group of four
somewhat hesitant colonies into a modern, independent state, vastly increased in size, power and wealth, and having a social
and governmental structure unimagined in 1867. It cannot be denied that vast change has occurred in Dominion-provincial
relations over that period. Many factors have influenced this process, and the amendments to the B.N.A. Act — all the
amendments — have played a significant part, and all must receive consideration in resolving this question. Only in four
cases has full provincial consent been obtained, and in many cases the federal government has proceeded with amendments in
the face of active provincial opposition. In our view, it is unrealistic in the extreme to say that the convention has emerged.

388  As a further support for the convention argument, the White Paper, referred to above, was cited and relied upon. It
was asserted that the statement of principles set out, at p. 15, being an authoritative government pronouncement, was decisive

Next. caNADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



Reference re Questions Concerning Amendment of..., 1981 CarswellMan 110
1981 CarswellMan 110, 1981 CarswellMan 360, [1981] 1 S.C.R. 753, [1981] 6 W.W.R. 1...

on the point. The summary of principles is set out hereunder:

The first general principle that emerges in the foregoing resumé is that although an enactment by the United kingdom is
necessary to amend the British North America Act, such action is taken only upon formal request from Canada. No Act
of the United Kingdom Parliament affecting Canada is therefore passed unless it is requested and consented to by
Canada. Conversely, every amendment requested by Canada in the past has been enacted.

The second general principle is that the sanction of Parliament is required for a request to the British Parliament for an
amendment to the British North America Act. This principle was established early in the history of Canada’s
constitutional amendments, and has not been violated since 1895. The procedure invariably is to seek amendments by a
joint Address of the Canadian House of Commons and Senate to the Crown.

The third general principle is that no amendment to Canada’s Constitution will be made by the British Parliament
merely upon the request of a Canadian province. A number of attempts to secure such amendments have been made, but
none has been successful. The first such attempt was made as early as 1868, by a province which was at that time
dissatisfied with the terms of Confederation. This was followed by other attempts in 1869, 1874 and 1887. The British
Government refused in all cases to act on provincial government representations on the grounds that it should not
intervene in the affairs of Canada except at the request of the federal government representing all of Canada.

The fourth general principle is that the Canadian Parliament will not request an amendment directly affecting
federal-provincial relationships without prior consultation and agreement with the provinces. This principle did not
emerge as early as others but since 1907, and particularly since 1930, has gained increasing recognition and acceptance.
The nature and the degree of provincial participation in the amending process, however, have not lent themselves to easy
definition.

389 It is the fourth principle which is stressed by the objecting provinces. In our view, they have attributed too much
significance to this statement of the four principles. The author of the White Paper was at pains to say, at p. 11:

Certain rules and principles relating to amending procedures have nevertheless developed over the years. They have
emerged from the practices and procedures employed in securing various amendments to the British North America Act
since 1867. Though not constitutionally binding in any strict sense, they have come to be recognized and accepted in
practice as part of the amendment process in Canada. (The italics are mine.)

It would not appear that he was satisfied that the principles had become so well-established that they had acquired strict
constitutional force. Furthermore, we are unable to accord to the fourth principle the significance given to it by the objecting
provinces. The first sentence pronounces strongly in favour of the existence of the convention. If it stopped there, subject to
what the author had said earlier, it would constitute a statement of great weight. However, the third sentence contradicts the
first and, in fact, cancels it out. By suggesting the possibility of a requirement of partial provincial consent, it answers Q. 2 in
the Manitoba and Newfoundland references and the conventional segment of Q. B in the Quebec reference against the
provinces. “Increasing recognition”, that is, “partial” but not “complete” recognition, is all that is claimed by the author of the
White Paper. A convention requires universal recognition by the actors in a scheme, and this is certainly so where, as here,
acceptance of a convention involves the surrender of a power by a sovereign body said to be a party to the convention.
Furthermore, in recognizing uncertainty in specifying the degree of provincial participation, it denies the existence of any
convention, including that suggested by the province of Saskatchewan. If there is difficulty in defining the degree of
provincial participation, which there surely is, it cannot be said that any convention on the subject has been settled and
recognized as a constitutional condition for the making of an amendment. It is the very difficulty of fixing the degree of
provincial participation which, while it remains unresolved, prevents the formation or recognition of any convention. It robs
any supposed convention of that degree of definition which is necessary to allow for its operation and for its binding effect
upon the persons deemed to be bound, and it renders difficult, if not impossible, any clear discernment of a breach of the
convention. In our view, then, the fourth principle enunciated in the White Paper does not advance the provincial argument.

390 It was also argued that Canada was formed as a federal union, and that the existence of a legal power of the central
government to unilaterally change the constitution was inimical to the concept of federalism. The convention then, it was
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argued, arose out of the necessity to restrain such unilateral conduct and preserve the federal nature of Canada. In this
connection, it must be acknowledged at once that in a federal union the powers and rights of each of the two levels of
government must be protected from the assault of the other. The whole history of constitutional law and constitutional
litigation in Canada since Confederation has been concerned with this vital question. We are asked to say whether the need
for the preservation of the principles of Canadian federalism dictates the necessity for a convention, requiring consent from
the provinces as a condition of the exercise by the federal government of its legal powers, to procure amendment to the
Canadian constitution. If the convention requires only partial consent, as is contended by Saskatchewan, it is difficult to see
how the federal concept is thereby protected, for, while those provinces favouring amendment would be pleased, those
refusing consent would claim coercion. If unanimous consent is required (as contended by the other objecting provinces),
while it may be said that in general terms the concept of federalism would be protected, it would be only by overlooking the
special nature of Canadian federalism that this protection would be achieved. The B.N.A. Act has not created a perfect or
ideal federal state. Its provisions have accorded a measure of paramountcy to the federal Parliament. Certainly this has been
done in a more marked degree in Canada than in many other federal states. For example, one need look only to: the power of
reservation and disallowance of provincal enactments; the power to declare works in a province to be for the benefit of all
Canada and to place them under federal regulatory control; the wide powers to legislate generally for the peace, order and
good government of Canada as a whole; the power to enact the criminal law of the entire country; the power to create and
admit provinces out of existing territories; and, as well, the paramountcy accorded federal legislation. It is this special nature
of Canadian federalism which deprives the federalism argument described above of its force. This is particularly true when it
involves the final settlement of Canadian constitutional affairs with an external government, the federal authority being the
sole conduit for communication between Canada and the Sovereign, and Canada alone having the power to deal in external
matters. We therefore reject the argument that the preservation of the principles of Canadian federalism requires the
recognition of the convention asserted before us.

391  While it may not be necessary to do so in dealing with Q. 2, we feel obliged to make a further comment related to the
federalism argument. It was argued that the federal authorities were assuming a power to act without restraint in disregard of
provincial wishes, which could go so far as to convert Canada into a unitary state by means of a majority vote in the Houses
of Parliament. A few words will suffice to lay that argument at rest. What is before the court is the task of answering the
questions posed in three references. As has been pointed out, the court can do no more than that. The questions all deal with
the constitutional validity of precise proposals for constitutional amendment, and they form the complete subject matter of
the court’s inquiry and our comments must be made with reference to them. It is not for the court to express views on the
wisdom or lack of wisdom of these proposals. We are concerned solely with their constitutionality. In view of the fact that
the unitary argument has been raised, however, it should be noted, in our view, that the federal constitutional proposals,
which preserve a federal state without disturbing the distribution or balance of power, would create an amending formula
which would enshrine provincial rights on the question of amendments on a secure, legal and constitutional footing, and
would extinguish, as well, any presently existing power on the part of the federal Parliament to act unilaterally in
constitutional matters. In so doing, it may be said that the Parliamentary resolution here under examination does not, save for
the enactment of the Charter of Rights, which circumscribes the legislative powers of both the federal and provincial
legislatures, truly amend the Canadian constitution. Its effect is to complete the formation of an incomplete constitution by
supplying its present deficiency, i.e., an amending formula, which will enable the constitution to be amended in Canada, as
befits a sovereign state. We are not here faced with an action which in any way has the effect of transforming this federal
union into a unitary state. The in terrorem argument, raising the spectre of a unitary state, has no validity.

392 For the above reasons, we answer the questions posed in the three references as follows: Manitoba and
Newfoundland references:

393 Q. 2: — No. Quebec reference:
394 Q. B(i): — Yes.
395 Q. B(ii): — Yes.

Constitutional questions answered in accordance with reasons of majority.
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